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No Wonder they "Drink it int” 


ae 


Co am struck, too, at the close attention given by everyone 
in class, especially when I contrast it with the indifference to in- 
struction so common in college,” writes a graduate of The Travelers 
Home Office School for Agents. ““They pour it on, but most everyone 
seems eager to drink it in.” 

There are good reasons for this eagerness “‘to drink it in.” 

In the first place their instructors know their subject and know 
how to present it effectively. They are not theorists. All of them are 
men who had years of experience in selling insurance. 

Secondly, the material presented bears directly on the work 
which these young men will be doing when they return to the field. 
They can see the practical use of what they are learning. They realize 
that if they miss anything by absence or inattention, they will lose in 
dollars and cents in the months and years to come No wonder they 
pay attention. No wonder they “drink it in.” 


THE TRAVELERS INSURANCE COMPANY 
HARTFORD, CONNECTICUT 





Courses for those who will specialize in Life and Accident Courses for those who will specialize in Casualty Lines 
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comfort counts, too: 


The feeling that your client's 
corporate safety is being watched 
over by an organization with eyes 
and ears in every state of the United 
States and every province of Canada, 
an organization created for, special- 
izing in, and devoted entirely to 
assisting lawyers in the statutory re- 
quirements of their corporation 
clients—the organization trusted and 
relied on by the attorneys of the 
nation’s greatest corporations—that 
is one of the extras that comes with 
C T Representation. But how much 


it counts! 
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CURRENT EVENTS 


Results of Missouri Ex Rel 


Gaines 
ESULTS of the decision of the 
Supreme Court of the United 


rel Gaines Ws. 


(83 Adv. Op 


States in Missouri ex 


University of Missouri, 


207; 59 Sup. Ct. Rep. 232), are shown 
in recent actions taken in the States 
of North Carolina and Missouri. The 


is set forth in the 
mary of the case in 


holding in that case 
headnote of the sun 
the January, 1939, issue of the JouRNAI 
(p. 50), as follows: 

“Where a State has established a law 
chool to which its citizens are 
dmitted, if otherwise duly qualified, it 
is a violation of the equal protection 
clause of the Fourteenth Amendment to 
deny admission thereto to a negro citi- 
zen of the State solely because of his 
otherwise qualified 


white 


race, where he is 
for admission 


“The denial of equal protection is not 


relieved by a legislative declaration of 
policy to provide equal educational 
tacilities in a separate state institution 
for negroes, until the plan has been 
carried into effect, nor is it relieved 
by providing for attendance of the 
negro citizens of such State in the law 
schools of adjacent States which are 
open to negroes. 

“If equivalent educational facilities 


are actually extended, the policy of the 


State to afford them to whites and 
negroes in separate schools, is not con 
demned.” 

Following this decision, the Lincoln 
University Law School in St. Louis, 
Mo., has been organized to take care 


In North 
taken by 
opening of a depart- 
North 
Durham. 


of the situation in that State. 
Carolina was 
provision for the 
ment of law by 
College for Negroes at 


similar action 


the Carolina 
Ac- 
cording to a newspaper account of the 
project, Dean M. T. Van Hecke, of 
the Law School of the University of 
North Carolina, has agreed to act as 
Dean of the new school for one year. 


In a statement accompanying the an- 


nouncement of the opening of the 
school on Sept. 25, Dean Van Hecke 
said: 

“The arrangement whereby the in 





structional, library and administrative 
of the law of the North 
Carolina College for Negroes will be 
carried on this year by members of the 
faculties of the law Duke 
university and of the University of 
North Carolina should be regarded as 
temporary and provisional in character, 
to be continued only until qualified 
Negroes can be recruited for the serv- 
ice. Meanwhile, these representatives 
of the neighboring law are 
proud of the opportunity to co-operate 
with the authorities of the North Caro- 
College for Negroes during the 
new law school’s period. 
Every effort will be made to extend 
through this school to members of the 


work school 


school of 


schools 


line 
formative 


Negro race the same opportunities for 
a legal education as are afforded now 
at Duke university and at the Univer- 
sity of North Carolina. 

“The law school will 
upon the semester system instead of the 
quarter system and the fall term will 
open on Monday, September 25. The 
spring term will open early in February. 
During the fall semester the curricu- 
lum will consist of courses in contracts 
I, personal property, real property I 
and torts. Each course will meet three 
hours a week and will be taught, re- 
spectively, by Professors John P. Dal- 
zell, Donald W. Markham and Fred B. 
McCall, all of the University of North 
Carolina, and by Professor Douglas 
Maggs of Duke University. During the 
spring semester the curriculum will 
consist of courses in agency, civil pro- 
cedure I, contracts I and torts. The 
last two subjects mentioned will be con- 
tinuations of the courses begun in the 
fall and will be carried on by the same 
instructors and for the same amount of 
The course in agency will be 
taught by Professor Millard S. Breck- 
enridge of the University of North 
Carolina and the course in civil proce- 
dure I by Professor Douglas Poteat of 
the Dvke University law school As 
indicated, during the year 1939-1940 
only a first year program of study will 
be offered. The second year curricu- 
lum will be added in 1940-1941, and a 
third year in 1941-1942. 


be operated 


credit. 
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“The law library will be purchased, 
installed and organized by Miss Lucille 
Elliott, law librarian of the University 
of North Carolina. And I will take 
charge of the administration of the 
school for the year or until a qualified 
Negro law school administrator can be 
secured. 

“The entrance requirements and the 
standards of work which will have to 
be met by students in the law school 
of the North Carolina College for Ne- 
groes will be the same as those in effect 
at the University of North Carolina. 
Thus those seeking admission to the law 
school must have completed with an 
average grade of C the first three years 
of college work leading to an academic 
degree from the North Carolina College 
for Negroes or some other Negro col- 
lege approved as a class ‘A’ standard 
four-year college by the Southern Asso- 
ciation of Colleges and Secondary 
Schools. If the student comes from a 
college rated as class ‘B’ by this asso- 
ciation he must have graduated with 
a bachelor’s degree and with an average 
grade of C on all of his undergraduate 
work. 

“We earnestly hope that everyone 
interested in legal education in North 
Carolina will join with us in helping 
this new venture to get started under 
the most encouraging conditions and 
constructive auspices.” 


American Bar Plans Na- 
tional Institute of Ad- 


ministrative Law 

RACTICE and procedure before 

administrative tribunals, expounded 
by heads of administrative agencies and 
members of the bar experienced in prac- 
tice before such agencies, will be fea- 
tured in a new type of national insti- 
tute on administrative law which the 
American Bar Association will hold in 
Washington, D. C., during the week of 
November 13. Speakers of national 
reputation, both from the commissions 
concerned and from the practicing bar, 
will use the practical approach in giving 
a cross-section of the work of the most 
important administrative tribunals, and 
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Roscoe Pound, former dean of the Har- 
vard Law School, will act as Director 
Agencies whose p pro 
dure will be discussed includ a Wis 
tional Labor 


ternal 


and Exchange Com n, tl ederal 
Trade Commissior nd the Interstate 
Commerce Commis I 5 

sion as to the administrative feature f 


the Wage-and-Hour Bill will al be 
included. The Attorney General of the 
United 
speak brie fly it the opening ession 
Mr. George Maurice Morri former 
Chairman of the House of Delegate 
will be the presiding officer 

Other speakers who have 


States has been invited to 


cepted include Mr. J. Warren Madden 

tions Board; M lohn | enche 

General Counsel of the Internal Reve 
Mr. | sarrett Prett in 


nue Bureau: Mr. E. Bat 
of Washington, former General Counse 
of the Internal Re nue Bur a. 
Robert FE 
eral Trade Comn _ a yey 
Justin Miller of th adit Candin Tf innane 
of Appeals for the District of Columbia. 


The general patter © wile ‘ennairn 
will be to have peaker from the 
agency under discu £1] 
prominent practit n t t —_ 
field, after ‘ a : 
bers ot a net tuted : nes 





will ask questior f the principal 


speakers or comrt + £ ‘ to 
their remarks Piese panel 1 
will also be prot nent] lent t} 
the subject under nsideratio1 For 
example, luda loset 

General Counsel f ft] A one : ’ 
eration of Lab 1M r, os 
man. General Cou 1 O 
will be on the pane 

the National Lal a a 


Che panel t the Internal R —_— 
Bureau d scul ; 
Mr. Robert N. Mille —_ ae 
Counsel, Mr. } | 

lative Counsel of the House of i 
sentatives, and 1 ( lit 
Chief of the Staff of the Toint 


mittee of Congress on Internal | nue 
The committee emphasizing the 
practical aspects of the institut F 
ing an account of how to get be the 
particular tribunal under discussion, of 


the method of procedure t e followe 


at the hearing, and of the manner an 





torm ot é iT t nt 
interest in the institute is evidet I 

lawvers from outside of Washingt t 
is hoped that arrangemert ts cat be le 
for them to visit the tribunals under 
discussion and t ttend hearings 
where cases are being pr &« ted 
Administrative law branch of legal 
science which h is me into prt minence 


since the majority of the lawvers prac 
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ticing today were admitted to 


y 
Books on the subject, as a general rule, 
give little idea of the actual workings 


f the individual tribunals. It is the 


purpose of the American Bar Associa 
tion to furnis 1 bird’s-eye W f 
; ‘ 

tl procedure | having it discussed 


by the most competent men in the coun 








try who know it from both sides of the 
em V\ ishington in de i piace 
for such an institute as visiting lawyers 
vill not nly have tl tunit I 
hearing members or head f the ! 
sions which a studied it they 
will also be able t see thi t unals 
in action 
[he Washington institute will follow 
the pattern whicl is been four ost 
mvenient f \ e and 
ts sessions will be ifternoon 








veek the sessions fr ir to six 
thirty P. M Che final sess t whicl 
the Direct f the nstitut eat 
Roscoe Pound, will ike s ng 
ip ll be held on Friday night 
The Administrative La lt tute 
logical suct r to the succe 1] 
titute on the ne Rule of ederal 
I cedure held in Washingtor ist fall 
nd attended | ibout thou d law 
. lore than four thousand copies 
f the 7 eeding f that institute have 
hee disposed of a! s been fol 
ved | thar core of nila 
atherir Ss o! ST iller S le nm ait 
ent parts of the country. The increas 
g importance of administrative \ 
s prompted the Association t ende 
imilar se ce in that field and agai 
last ea the stitute eing 
lanne n rried out under the aus 
ot the \ssociatior Sect ‘ 
Le Educatior The Chairman ot t 
“ect I ( ttec¢ I the tituts 
‘s Mr. George M. Morris and the Se 
t t the 1 ttee Mi | pert 
M Bing] ils f Wa gto! botl 
T ft t ( ttee omee s iy n ] d 
l responsibilities in connectior 
with the Federal Rules Institute. Other 
me vers of the mittee are: Colonel 
O. R. McGuire, Chairmar the Amet 
n Ba Associations Cor ttee on 
\dmi trative Law judge \ abel 
\latthew representing the \ mens 
ir Association; Dr. E1 Wood 
ll. representing the Federal |! \ss 
itior se tton Dar Pre sic t I the 
istrict of Colum Bar A itior 
\lexande Holtzoff, representing the 


1 \ | D 
invhat presenting the wnior Bar 
ng representing tne I I Da 

Section of the American Ba ASSO 


The Bat \ssociation of the District 
Associa 


Women’s Bar Association 


he Federal Bar 


cooperating in the 


institute. Sessions will 


be held in the United States Chamber: 
of Commerce Building in Washingto1 
Tickets for the entire series of lecture 
will be obtainable for $3.00 from Mr 
Florence P. Macdonald, 1331 G Street 


" 1 , 
Ne W.., Wa ngtor wa and cop. 





i sufhcient dema ry be dered 
price ol $2.01 
Since iCcol t10n ire l tk 
reservations should be made promptl 
Out-of-town lawye who are intere 
may obtain further information by writ 


ing to Mr. M American Securit 


Oil and Gas Institute in 
Dallas 


p imetitiute t t the la ‘ 
1 ; 1 . a 1 
Oll and va i eid ‘ ti 


Dallas Bar A the Adolphu 
Hotel n that y 0 nd / 
. a , 
Iractical ptf 1¢ I the iwyer in Ti 
field will be discussed by ’rofesst 


\. W. Walker, J: f the University « 
Texas; Mr. Geo Maurice Morris « 


Washington, 1 er Chairman of t 


House of Del t f the erica 
Bar Associa I ee 
newly created + it in¢ 
\ngus G. W evi lexa 
resident of the Bat ciation 
‘ ] 

ihe lectures I ihursda 
‘ ~ + 1 


and Friday aft ! and iturday 
orning, : l 


Deeds and Royalt [rat 


| 
Mineral 


fers,” “Mineral ry I Grants 

nd “Recent roblem in Implied 

Covenants in O é M1 

\lorris vill | x é iT 

Oil] and G r | 
nne The ) 

It will be t the s Ba 
\ssociation t the 
San Frar t t 
constructive b 
issociation i1 it 
most remarkal ¢ ts be ng a 
{ bet Snip 7 € 
than ninet local bat 
Seve il su S 
held by { tior to 
the regul 
held im the é Sati 
orning. O the 
present tit r t rs 
r the Dal ept t S¢ I 
have f ticed e years, are 
charged $2.00 the ‘ f lec 
tures, | ( é llas need 
pay but $1.00 lege 


War’s Chithanst Law and 


Lawyers 








hambet 
ington 
ecture 
n Mrs 
Street 
copies 
edings 
here is 
ered at 


ited 
mmptly 
erested 


y writ 


n; and 
Texas 
lation 
ursday 
turday 
being 


[rans 


‘ants,’ 
nplied 


Mr 








tmost to strengthen civilized man’s 


ubstitute for war,” declared Charles A. 
Beardsley, President of the American 
tar Association, in an address before 
he Colorado Bar Association. 
President Beardsley pointed out that 
primitive man knew only one way to 
settle a dispute, namely by fighting 
about it—victory going to the strongest 
r most unscrupulous disputant, regard- 
less of the justice of his cause. When 
barbarism,” 
Mr. Beardsley declared, “they devised a 
ubstitute 
whether between two 


men were emerging trom 


method of settling disputes, 
men, or between 
substitute that 
was calculated to bring victory to the 


two groups of men—a 
disputant who had justice on his side, 
regardless of the relative strength of the 
disputants.” He reminded his hearers 
that “we call this substitute 
istration of justice.’’ 


“Since 


‘the admin- 
lawyers and judges are so 
largely responsible for the administra- 
tion of justice—international as well as 
national—and, since the administration 
of justice is civilized man’s substitute 
for war, necessarily any war is a chal- 
lenge to lawyers and judges,” he de- 
clared. 

He asserted that “a war that is waged 
in support of a cause that is not backed 
by the demands of justice—as justice is 
and righteous 
men—is not only a challenge to lawyers 
and judges—to those responsible for the 
man’s substitute 
It is also an 


conceived by civilized 


operation of civilized 


for fights and for wars. 


assault upon this substitute itself. In 
fact, it is an assault upon the founda- 
tion of civilization, since the continu- 
ance of civilization is so very largely 


dependent upon the continued use of 


this substitute for locally, nation- 
ily and internationally. 
“American lawyers and_ judges,” 


President Beardsley continued, “can 
make their greatest contribution to the 
cause of peace, by giving unstinted sup- 
port to their local and State Bar Asso- 
American Bar 


obviously, this is 


ciations, and to their 
Association. Quite 
} 


because it through these asso 


\merican lawyers and 


true, 
ciations that the 


ote those improve 


judges can best pr 


ments that will give to the American 
people the best possible administration 
of justice, in court and out of court 


And it is through these associations 
that the lawyers and judges can best 
awaken and keep alive, 
the American pe a wholesome and 
intelligent respect and 


sict 


tice—a wholesome 


regard for their 
administration of 
and 
and a fixed dete 
substitute 
fights and for wat 
vided by civilized men for 


intelligent respect and regard for, 
rmination to use, this 
by civilized men for 
-this substitute pro- 
the method 


rovided 
provided 
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of settling disputes that is now being 
used on the other side of the Atlantic.” 


Wisconsin Bar Sponsors In- 
stitute on Administrative 
Law 


N interesting institute on Adminis- 
trative Law was held by the Wis- 
consin State Bar Association on Satur- 
day and Sunday, September 16 and 17, 
at the Lawsonia Hotel at Green Lake 


where state bar meetings have often 
been held. The institute was well at- 
tended and successful. 


The two-hour program on Saturday 
morning included opening remarks by 
President Harlan B. Rogers, a report 
on State administrative agencies by 
Ralph M. Hoyt, who has made an 
extensive report on this subject to the 
Judicial Administration Section of the 
American Bar Association, a discussion 
of legislative changes in Wisconsin by 
Vernon W. Thomson, speaker of the 
State Assembly, and Jesse M. Peters, 
State Senator, and a discussion of 
“Observations on the Review of Deter- 
minations by Administrative Bodies” by 
former Governor Philip F. La Follette. 

The afternoon was devoted to golf 
ind other recreations, and the meeting 
reconvened in the evening for a discus- 
sion of “Wisconsin Labor Relations 
Board,” by L. E. Gooding, member of 
the State Employment Relations Board, 
and the “Securities Commission,” by 
Kenneth Crowell, Deputy Securities 
Commissioner. 

The Sunday morning program in- 
cluded papers on the “Scope of Review 
of Administrative Agencies” by Charles 
A. Riedl and Robert Rieser, and an 
address on the “Program of the Ameri- 
can Bar Association on Administrative 
Law as shown by the Logan Bill,” by 
Professor Walter F. Dodd of Chicago. 
The Wisconsin Association has been 
active for some time in the promotion 
of “clinics” and institutes for the bene- 
fit of the practicing lawyer. 


Woman Meets the Law 


ENERAL knowledge of the law 

needed by a woman to handle her 
family and home intelligently will be 
presented in a lecture-conference course 
at the Downtown College of the Univer- 
sity of Chicago by B. Fain Tucker, 
prominent woman attorney. The series 
opens October 13 and continues on Fri- 


days from 7:15-8:45 p. m. for ten 
weeks. 
The course — “Woman Meets the 


Law’—is not designed to give legal 
advice, it is emphasized. Marking an 
educational innovation, the course will 
be on the pattern of informal lectures 








followed by critical, open discussions of 
specific problems of the women “class” 


members. Sources of laws, operation of 
courts, and a survey of laws relating to 
children, engaged couples, relationship 
of husband and wife, parent and child, 
employer and domestic servant, and 
landlord and tenant, will be presented 
in the series. 


102 Approved Schools Now 
on A. B. A. List 


ITH the granting of provisional 

approval by the American Bar 
Association in San Francisco to the 
Hastings College of Law of that city, 
the number of schools on the approved 
list of the Association was increased to 
102, with a student enrollment of about 
two-thirds of the total law school enroll- 
ment of the whole country. 

Last year there were 180 law schools 
listed in the Annual Review of Legal 
Education published by the Associa- 
tion’s Legal Education Section. The 
three schools, previously provisionally 
approved, which were given final ap- 
proval by the House of Delegates at 
San Francisco are: University of 
Santa Clara, College of Law, Santa 
Clara, California; Chicago-Kent Col- 
lege of Law, Chicago, Illinois; Wayne 
University Law School, Detroit, Michi- 
gan. 

The Section’s work of advanced legal 
education will continue during the com- 
ing year, it was announced at the Sec- 
tion meeting in San Francisco. Mr. 
Will Shafroth, Adviser of the Section, 
and Mr. W. E. Stanley, Chairman of the 
Legal Education Committee, will be 
glad to give suggestions or assistance 
to any local or State Bar Association 
contemplating legal institutes. 

Two such institutes have been held 
since the meeting in San Francisco. Pro- 
fessor Edwin W. Patterson, of Colum- 
bia University, gave an institute in 
Denver, Colorado, on August 21 and 22, 
under the auspices of the Denver Bar 
Association on the subject of current 
problems in insurance law. The lec- 
tures were well attended and a number 
of laymen interested in the insurance 
business were in the audience. 


Linthicum Foundation 


Prize 194] 


HE faculty of law of Northwestern 

University administering the in- 
come of the Charles Clarence Linthicum 
Foundation announces that the sum of 
one thousand dollars and a _ bronze 
medal, as a first prize, and the sum of 
five hundred dollars as a second prize 
with honorable mention, will be awarded 
to the authors of the best monographs 
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submitted by March 1, 
lowing subject: “The 

Patent Practices ; 
The Situation i1 


Relation Between 
Anti-Mor 


the Past. Pres- 


ind the 


Laws: 





ent Trends, and Future ccthilitie 
In 1939 the subiect = 
tions Doing Busine .. oi 
State: Existing Legal and Administra 
tive Restrictions and 7 I but 
none of the monograp! vecsinad wan 
deemed to merit at rd of the prize 
In 1937 the ibiect va 7 


‘ 1 a 


Liability in National and International 
Air ¢ 


awarded to 


ommerce The first prize was 
lean Van Houtte. of Bru 


Belgium, 


sels, professor of v at tl 
University of Liég econd prize 
with special honorable ment 
awarded to D. Goedhuis, The Hague 
Netherlands, graduate of the U 

of Leiden and officer of the Int a 
tional Air Transport Association: and 
second prizes with honorable 1 





to Joseph Kroell, of Strasbourg, France, 
graduate in law of Strasbourg Univer 
sity; to David Grant, of the New York 
3ar and of counsel for Pan-An 


ican 
Airways, and Arnold W. Knauth, of 
the New York Bar and lecturer on 


at New York U1 ive! 


jointly); and to 


Aviation Law 
(these two writing 
Hans Adolf Wulff, of 
many, graduate of the Seminar of For 
eign and International Law in the Uni 
versity of Hamburg. 

For 


Conditions of Award and other 


information address The Linthicun 
Foundation, Northwestern 1 tv 
Law School, 357 E. Chicago Ave., Chi 


cago, Ill. 


Putting Texas State Bar 
Act into Ef fect 


Act Advisory ( 


created by the Su 


HE State Bar 
mittee, 





Court and elected by the 
nine administrative judicial districts of 


Texas, met in Austin September 11 to 
formulate rules governing the practice 
of law in Texas. TI eeting was 


called by Angus G. Wynne of 
view, Chairman, and was held in the 





Supreme Court room at the State Capi 
tol. Texas is the only one of the twen 
ty-two states with integrated bar in 
which such a _ committee s beer 
selected by the lawyers themselves 

The State Bar Act, w g the 
Supreme Court the right to promulgat 
rules of procedure for the legal 


makes no provision for an 
ited 


an oppor 


fession, 
Advisory Committee, but it was cr 
by the Court to give lawyers 
tunity to assist in 

rules. After the rules have been pro- 
mulgated by the Supreme Court, they 
cannot become effective until they have 
received a favorable vote by mail of a 


making their own 


1941, on the fol- 





majority o! the six thousand registere 


lawyers in the 





Mr. Wynne, ent of the Texas 
Bar Association, was appointed chair- 
man of the c nittee by the Court. 





other eighteen members, of whom 


three are district judges, were nomi- 
nated and elected from the floor at 


eeting 


s of lawyers in the statutory 
idministrative districts 

They are Gordon 
ind J 
District; 
Huntsville 


Houston, 


Simpson of Tyler 
Cleo Thompson of Dallas, First 
ge Max M. Rogers of 
and Judge Lewis | 
Second District; Ju 
¥f Temple and Fred Knetsch 
Third; Henry Burney of 
and J. V. Vandenberge, 
Howell Ward 


Rufus Ransome 


Judge 


her of 


lge Few 


brewster 


of Seguin, 
an Antonio 
Ir., of Victoria, 
of Corpus Christi 


Fourth 
and 
Fifth ; 

son of El Paso and Travers Crumpton 
of Fort Stockton, Sixth; J. M. Wag 
staff of Abilene and Robert T. Nei 
Angelo, Seventh; B. L. Agerton 
of Fort Worth and Fred H. 
Denton, Eighth; and A. A. 
of Amarillo and Judge A. S. Moss of 

Ninth. 


The State Bar Act was passed by the 


Julian P. Harri- 


of Brownsville, 


oan 


Minor of 


Memphis, 





Forty-sixth Legislature after sixteen 
years of effort on the part of the Texas 
Bar Association, Texas Civil Judicial 
Council, and several local bar organiza 
tions 


Chief Justice W hite’s Middle 
AWYERS who 


Name 
a tomed to see the late Chief Justice 


have 
White’s middle name spelled 


will be interested in the following lette1 


been accus- 


“Douglass 


written a short time ago to the Times 
Picayune of New Orleans by Mr. Pres- 
ton Lockwood, a member of the New 


New York 
Editor, The Times-Picayune: 

I have always believed that the mid 
dle name of the late Chief Justice White 
Therefore, I was sur- 
prised, when recently in New 
to see that it is set forth on 
before the courthouse as: 
Douglas White.” 

Recalling Dr. 
lapidary inscriptions a man is not upon 
oath,” my first conclusion was that the 
sculptor had made an error. However 
I have li that the 


since discovered 
spelling, i. e one s, is 


was “Douglass.” 
Orleans, 
his 


“Edward 


statue 


Johnson’s saying, “In 


same 
with found in 
the commemorative resolutions adopted 
by the Louisiana Bar and presented to 
the Supreme Court of Louisiana shortly 
after his death 149 Louisi 
ports VII), and in a scholarly history 
of an old New Orleans club to which 
Mr. White belonged as a 





(see i Re- 


young man. 
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me that they tl 
ing was with one 
Chief Just 
louisiana; pract 
leans; sat on th 
Louisiana; was €¢ 


a resident of 


an Associate fu 


Court of the United 


paid by Loui 
been in keeping 
stowed upon hit 


correct spellit 


to be found in | 
there is a fort 

to the contrary 
“Edward Doug! 


The “United St 


Adjudged in the S 


1884, the year 
1921, the year of 


memorative resolut 


Justices and | 
©upreme Court 
“Dictionary of A1 
“Our Eleven Cl 

neth Umbreit; the 


nica (14th Ed 

national Dicti 
Has the doctt 

been, so to spe ik 


ing of proper name 


nation that Mr. W 
dle name at ti! 


times in another 


today we may call 
ing” thereof, is 
ance, he used and 
The Duke of 
colonel before, in 
ner, he began spel 
“Wellesley” instead 


eral Grant wa 
Ulysses Grant, and 
known as Ulysses 
Grant until he 
Point. 
But it 
Justice White 


way he spelled 


does 1 


biographers state 
ifter his fathet 
A} ¥9 

i 


V\ 
the 


ute, a gover? 


“Douglass 


been originally a fan 


over, the reports 


of the United States 


“Edwar 


extend over 27 


is printed 
death. 

In any 
set for a 
spelling” in a 
Would it not, 


while 





J 


associat 


the bench and 


ippointed 


Supreme 


VV nite Tl 


tes Reports of Cases 


urt” from 
ointment, until 
the com- 
ms adopted by the 


states 





257 U.S. V.); the 

i > graphy ar 
Justices,” by Ken- 
-yclopedia itan 


Br 
Webster’s Inter- 


of States’ rights 
ended to the spell- 
is the expla- 
1 his mid- 
and at 
nd, that, what 


i¢ Way 


uisiana spell- 

ne which, on bal- 
ed the to use ? 
Wellington was a 
ry informal man- 
ng his last name 
f “Wesley Gen- 


hristened Hiram 
id not begin to be 
son, or U. S 


1 cadet at West 


it hief 
name or the 


part of it His 
it he was named 
dward Douglass 


and 
appear to have 


ly surname. More- 


f Louisiana, 





the Supreme Court 
which his name 
Jouglass White,” 


year of his 


ne is apparently 
ase of “disputed 
of public interest. 
lesirable 
bar 











urt 


United 


ad wa 
OInted 
ipreme 


respect 


from 
until 
com- 
yy the 
tates 
); the 
phy ;” 
Ken- 
ritan- 
[nter- 


rights 
spell- 
xpla- 
mid- 
id at 
what 
spell- 
bal- 
use? 
as a 
man- 
name 
Gen- 
iram 
0 be 
a 


West 


hief 
* the 
His 
med 
rlass 
and 
lave 
ore- 
ourt 
ame 
ite,” 
his 


ntly 
ated 
est. 
ble, 
bar 





und close relatior are still alive, to 
determine in some definitive manner, 
the way the full so distinguished 
1 man should be spelled, and, then, to 
make an effort to harmonize the record ? 
PRESTON LocKWoop 


Law Schools Active in Legal 
Institute Work 





AW schools h are awake to the 

keen desire of the bar for a chance 
to renew thei ntacts with legal 
education are beginning to take the 
initiative in the nization of legal 
institutes for | rs, encouraged by 
the success of the pioneers in this field 
Probably the most ambitious project 
thus far launched | 1 school was the 
three-day institu d at Ann Arbor 
last summer by the University of Michi 
gan Law Sch t 11€ labor law 
wills and trusts and taxation were di 
cussed before idience of over a 
hundred and fifty members of the bar 


2 and 13 the University of 


On June 12 ; 
Chicago hel eetings for the 


€ 
1 


benefit of vve! ich were desig 

nated as confere on problems of 

broad rublic concer! At one, law 
I 

administrati by mmissions was dis- 


o rm 
govern 


cussed and at the ther, the 

ment’s anti-trust policy and administra 

tion defended. 
During the latter part 


Boulder ( 


was attacked 


of the summer 
Pro- 


lectures at lorado, bv 


fessor W. Barton Leach of Harvard and 
by Mayo Shattuck of the Boston Bar 
brought lawyer ill over the state 
to the Universit f Colorado campus. 
The Universit Buffalo, Chicago 
Kent, Columbia, Duke, George Wash- 
ington Universit Harvard, Illinois, 
John Marshall I School in Chicago, 
the University of Kansas City, Minne- 
sota, Stanford, the University of Syra- 
cuse, Temple University, University of 
Tennessee, Tular nd Western Re- 
serve form a partial list of other insti 
tutions which have staged institute 
practicing law urses or are in the 


process Oot so de ing 


Minnesota Plans Five Day 
Institute on Taxation 


Last year the University of Minn 
‘ , 
sota carried out a serie ot lectures on 
administrative la An announcement 


just made indi even more ambi- 


tious plan for this year. An intensive 
course on taxation for lawyers will be 
offered over a f day period from 
December 11-14 at its Center for Con- 
tinuation Study; While special atten- 


tion will be giver Minnesota law and 
outside the 

nd will be welcome. 
> announcement, “the 
exclusively with the 


a nerte nf the 


more 1 ti 


procedure, lawyer from 


State are expected 
According to t 
course will dé 


‘ ler: 
rederal 


CURRENT EVENTS 


income tax and its administration. The 
topics to be considered include the con- 
stitutional aspects of such 
the meaning of gross income, the per- 
missible deductions from gross income, 
credits against net income, the loss and 
gain problems -connected with reorgani- 
zations, the computation of taxes due, 
the classes of taxpayers created by the 
and the treatment 
classes of taxpayers, the methods for 
collecting taxes due, the function and 
methods of 
Tax Appeals, and the remedies avail- 
able to taxpayers to recover 
The will be to 
stress those principles which are neces- 
sary to an adequate understanding of 
the law and the decisions interpreting 
it, and to give an understanding of the 
steps necessary in 
guarding the taxpayers’ interests. 

The course will occupy substantially 
all of the days in question (from 9:00 
\. M. to 5:00 P. M.). It will be in 
a Professors Henry  Rott- 
Jennings of 


taxes, the 


statute of special 


operation of the Board of 


overpay 


ments of taxes. aim 


procedural safe- 


charge of 
schaefer and Edward G. 
the Law School of the University of 
Minnesota, with from tax 
law and tax procedure experts from the 
ranks of practicing lawyers and public 
administrators. Opportunity will be 
given for discussion and consultation 
between the faculty and the enrollees. 


assistance 


Practicing Law Course Under 

Sponsorship of Temple Alumni 

The Law Alumni of Temple Univer- 
sity announce that their fourth 
of lectures on the fundamentals of prac- 
tice and procedure in law for practicing 
November 
14 with a series of six lectures on the 
This will be followed by 
a similar number of lectures on bank- 
ruptcy and by a trials clinic where 
actual experience and skill in the trial 
of typical tort and contract cases will 
be illustrated. 

Individual which will be 
given Saturday afternoons from 2:00 
to 4:00 P. M., including the following: 
Pennsylvania Procedural Rules—Philip 
Amram; Fire Insurance— 


series 


lawyers will commence on 


income tax. 


lectures, 


Werner 
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Horace Michener Schell; The Law- 
yer and His Client—Dr. John A. Her 
vey; Organizing Corporations—Leigh- 
ton P. Stradley; Fiduciaries’ Accounts 
—Paul C. Wagner; Life Insurance 
Joseph S. Conwell; Labor Relations 
Bernard G. Segal. 

The course is designed to meet the 
needs of further instruction in the 
mechanics of practice rather than the 
substantive law. In general organiza- 
tion it follows along the lines of the 
Practicing Law Institute of New York 
under the direction of Mr. Harold P. 
Seligson. 

Practicing Law Course at Syracuse 

The 
Law” lectures for lawyers will open in 
Syracuse on October 9, under the spon 
sorship of the Syracuse University Law 
School, the Onondaga County Bar 
Association, and the Practising Law 
Institute of New York City which has 
It is designed 


second series of “Practising 


already been referred to. 
to meet the needs of further instruction 
in the technique of practice rather than 
n substantive law and will consist of 
ten lectures dealing primarily with the 
practical problems arising in handling 
client’s affairs. The desire of attorneys 
in central New York for this type of 
lecture is demonstrated by the fact that 
last year 313 attorneys were enrolled 
in the course. The lectures will be 
given from 7:30 to 9:30 P. M. on Mon- 
day nights on the Syracuse campus. 
They are as follows: 

Criminal Law—Samuel S. Leibowitz ; 
Trial Tactics and Trial Technique— 
Justice Bernard L. Shientag; Motions 
and Ex Parte Practice—Fred H. 
Jeffers; Evidence—Roland Ford; Pro 
cedure under New Federal Rules of 
Practice—Harold Harper; Minimizing 
Income Taxes—Mark Eisner; Funda- 
mentals of Accounting for Lawyers— 
Harris H. Greene; Practice in the New 
York State Court of Claims—Hon. 
James J. Barrett; Practice in Surro- 
gate’s Court—Charles R. Milford, Jr.; 
Practice Before Administrative Boards, 
Officers—Donald R. 


Commissions and 


Richberg. 


Washington Letter 


Building Industry to be Anti- 
trusted 

9 his address at the Swedish pavilion 

at the New York World’s Fair, 
Assistant Attorney General Thurman 
W. Arnold outlined some of the pur- 
and prospects of antitrust law 
enforcement in the building industry. 
Calling attention to our surplus of cap- 
ital and productive capacity, he rea- 
oned that there should be enough idle 


poses 


capital willing to invest in stable enter- 
prises even in time of war; but sug- 
gested that unreasonable increases in 
the prices of building materials and 
unreasonable labor restrictions would 
tend to force that idle capital into war 
boom industries. 

He illustrated the undesirability of 
perpetuating uneconomic types of or- 
ganization by an example from the 
automobile industry thus: “When Henry 








&20 


Ford first began to manufacture cat 


association of automobile 
turers attempted and for a while suc- 
ceeded in keeping him out as ac 
tor by the 
privilege. I can imagine them using the 
same 
today. 


an 


mpeti- 
illegal use of the patent 
argument 

They justified 
action on the ground that Ford was a1 
irresponsible competitor and a chiseler 


[ hear so frequently 


probably their 


wif 


who would destroy the financial stability 
of the two hundred automobile cor 
nies whose profits were already very 
If he destroyed that sta 
bility the automobile 


precarious, 
industry would 
disappear in a cloud of bankruptcies 
would Inventors wou 


Labor suffer. 


suffer. 


The profit system would suff. 
because Henry Ford would destro: 
profits. The ‘tin-lizzie’ was an unde 
sirable car to have on the roads ar 

“Had they succeeded in keeping 


Henry Ford out of the industry 
others like him, it is probable that today 
an automobile might still cost five 
thousand dollars. That i I think 
has happened in the building industry 
The Henry Fords are being kept out 
It would have been no solution in the 
automobile industry to have lowered 
interest rates and let the illegal combi 
nation 


wh if 


go on. Easier credit and gov 
ernment aid may be an enormous stimu 
lus in a free competitive indust: In 
an industry 


bridges and 


beset by economic toll 
restraints 
petuate inefficiency by subsidizing it.” 
Mr. Arnold concluded his speech by 
saying that 
not sufficient by itself to solve our hou 
ing problems. It needs to be « 
nated with other 
vate activities. At the same time, the 
other government 


they may per- 


“antitrust enforcement is 


government and 


activities must be 


coordinated with the protection of fre 
and independent enterprise, or they, too 
will miss their mark and become spx 


cial privileges granted to a few 


Declaratory Rulings 
The Government may be setting a1 
interesting and 
by unbending in a particular respect for 
the aid of contractors who must enlarg: 
their facilities in 
and Navy needs. 
limits to contractors’ profits set by t 
Vinson-Trammell Act at not. overt 


far-reaching pre edent 


.* 
per cent on the constructio1 I 
vessels and not over twelve per cent 
of the construction price on milit 

naval aircraft Prior to the new 
cedure, the normal course s be 

the cost of the new facilities t 
amortized by depreciation or ol 





lescence allowances deter d 
upon completion of the contract. 
The Treasury Department | 
formed the War and Navy Department 
of its willingness to negotiate c 


authorized by 


agreements, as 
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3760 of the Internal Revenue Code, with 
who must 


order to 


contractors enlarge thei 
Army 


closing agreements, 


and the 


facilities in meet and 


Navy needs. These 
binding on both the Treasury 
contractor, would set forth, in 


of completion of the contract 


advance 


the man 


ner in which the Bureau of Internal 
Revenue is to treat the cost of any 
special facilities when computing the 
contractors’ profits tor purpos¢ of the 


Act. The Trea 


War and Navy Departments each has a 


Vinson-Trammell 


special committee to handle matters 
under this Act and the three cor ttees 
meet jointly to consider common prob 
lems 


The method of obtaining these ruling 
is this. The 
tify to the Treasury its opinion concern 


Army or Navy will cer 
ing the proper percentage of cost to be 
allowed as a deduction. When the Army 
or Navy thus certifies that the installa 
tion o! special facilities by a 
the national defense 
and that, due to te: 
facilities pal 
tially or totally useless after completion 
of the the 
time the contract is 
on the basis 


contractor 
Is necessary tor 


hnical con- 


program 


siderations, such will be 


contract, Treasury, at the 


signed, will agree 


of the facts in each 


particu- 


lar case, to allow a fixed percentage of 


reasonable cost to be charged when the 


profits are computed under th 
[Trammell Act. 
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been speeded up yuntry in 


order to be able to tak« ire f the addi- 





tional wartime business. Prospective 
buyers are appearing not only from 
Europe but from many of the South 
and Central American countries. The 
expansion of their facilities in Canada, 
and the creation of new _ industries 


there, are being considered by Ameri- 


can executives as by Canadians. 

Meanwhile mat mim il activi- 
ties in the nations at war have been 
retarded in proportion as they do not 
render a direct serv to the war mo- 
tive. Stock market activitic in the 
warring nations slowed iterially 
as the war came ind then, in most 

ises picked up agall muropean com- 
mercial air services to South America 
have been discontinued The blockades 
or attempted blockades have seriously 
affected the foreign trade f the respec- 
tive parties; and trans-Atlantic freight 
rates to Europe ve been increased 
from one-third t e-half. Germany 
promptly commence hipping coal to 
Italy in larger quantities in exchange 


for additional fo 


The JourNat ng a neat 
and serviceable bind for current num 
bers for $1.50. Please send check with 
order to Jot RNA it 114 \ Dear- 


n St., Chicago 





Practical War 
Effects 


the im 


some oft 


mediate results to 


business from the 
Kuropean wat 
which have been 
reported here are 
illustrative of the 
marked effect ot 


the dislocation of 
a substantial 


of the 


part 
world’s busi- 


ness when several 
of the larger na 
tions step aside 
quently used. 
from the commer 
cial pursuits of 


to devote all 
of their attention 


to war. 


pe ace 


The industries in 
i nited States 


which were among 


the 


the first te 


» feel the 


effects were manu- 
facturers of air- 
planes, producers 
of steel, and the 

ichine tool in- 
dustry. Many 





1 


portation have | 
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THE POSTHUMOUS CAREER OF JAMES 





MADISON 


AS LAWYER 


Examination of Evidence Underlying General Assumption That the 


Father of the Constitu 


tion” Was a Lawyer Reveals That He Read Law, Subject to Constant Interruption for Some 


thing over a Year, Had the Benefit of No Direction or Instruction on the Subject, Was Never 


\dmitted to the Bar, Never Appeared in Court and Never Practiced Law—The Documents in 


the Case, etc. 


By Epwarp 8S. Corwin 


f 

N his addi arking the hundred and fiftieth an- 
niversary of the signing of the Constitution Presi- 

dent Roosevelt said 


Che Constitution of the United States was a layman’s 
document, n wyer’s contract. That cannot be stressed 


too often. \ most responsible for it, was not a 
lawyer O1 Vashington or Franklin, whose sense 
of the g of life had kept the Convention to- 
gether. 

It is, of course, not in the least strange that mem- 
bers of the Bar should be somewhat irked by the fact 
that:‘‘the Father of the Constitution’ was not a law- 
yer. For how is it possible to maintain the fiction 
that only la can really understand the Constitu- 
tion when the principal author of it was not of the 
priesthood The President’s twitting on this fact 
therefore flecked a sensitive spot of the Profession ; 
yet what were they to do about it? Well, several 
members of the Profession forthwith denied the fact. 


unication of one of them to the New 
York Heral Tribune of October a 1937. 


\lthough the framers clothed its provisions in simple 
nd direct language, using few technical or legal phrases, 
the Constitut vas emphatically not a “layman’s docu- 
ment” in the sense that it was made by laymen. 

First, James Madison was a lawyer. If the President 
had consulted the World Almanac, he would have found 


the statement that Madison was one of the twenty-two 
lawyer Presidents out of a total of thirty-one. If he had 


looked in the vernment publication entitled “Biograph- 


ical Dictiona1 y9§ the American Congress, 1774-1927,” 
he would have found the statement that Madison “was 
graduated from Princeton College in 1771; studied law 
at Princeton College one year; returned to Virginia; con 
tinued the study of law, and was admitted to the bar.” 
It is well known that Madison studied at Princeton one 
vear after graduation, that he chose law as his profession 
and studied it long and “assiduously.” A person reading 
he deba onvention, or later in Congress, would 


ardly conclude that Madison’s speeches were those of a 
ayman because of any difference between them and those 
of his lawyer lleagues—James Wilson or Roger Sher- 
nan, for exalt [ 

I must own that when the author of this state- 
ment kindly sent it to me, I read it with no little 
First and last, I had gone over a great 
part of all Madison’s published writings and had never 


astonishment 


discovered anything in them which remotely indicated 
that he was ever a practicing lawyer or even a member 
of the Bar. Also, I knew that William Pierce of Geor- 


Cormick Professor of Jurisprudence, Princeton University 


gia, while describing Madison, in his sketches of his 
fellow members of the Philadelphia Convention, as the 
member who “evidently took the lead,” as its “best in 
formed man of any point in debate,’ and as blending 
“the profound politician with the scholar.”’ did not 
mention his being a lawyer. And other obvious 
sources of information conducted to substantially the 
same result. Rives, Madison’s biographer, ever im 
pressible regarding the achievements of his subject, 
credits Madison with vast legal attainments, but adds 
that he never made “any professional use” of them. 
Warren, while meticulously listing in his History of 
the American Bar Madison's great contemporaries at 
the Bar, omits Madison's name. Likewise the elab 
orate index to Madison’s Letters and Other Writings 
(1867) affords not the least clue to his having been 
of the Profession further than a single reference to 
Blackstone, which is not to the Commentaries. 

In point of fact, I have discovered just one state 
ment by a contemporary which supports even faintly 
the idea that Madison was a “lawyer.” I refer to an 
extract given in Burnett's Letters of Members of the 
Continental Congress from the Diary of Thomas Rod 
ney, who was a delegate to the Congress from Dela 
ware. The item, dated March, 1781, reads: “I take 
notice of a Mr. Madison of Virginia who, with 
some little reading in the law is just from college, and 
possesses all the self-conceit that is common to youth 
and inexperience in such cases, but it is unattended 
with that gracefulness and ease which sometimes makes 
even the impertinence of youth and inexperience agree 
able or at least not offensive.” (VI, 20.) We gather 
from this that Rodney did not like the young man; 
also that the former’s reasoning processes were far 
from impeccable: all young lawyers are “self con- 
ceited” ; young Madison is “self conceited” ; therefore, 
young Madison is a lawyer! It should be added in 
further proof of Rodney’s unreliability, that Madison 
was not at this date “just from college,” but from col 
lege some nine years. 

That, on the other hand, Madison was interested 
from an early date in what Rives terms “the general 
principles of public law and politics” is apparent from 
a number of sources. Indeed, it appears that one of 
his reasons for preferring Princeton over the College 
of William and Mary was furnished by the fact that 
Dr. Witherspoon, the new President of Princeton, had 
extended the course of “moral philosophy” in that in- 
stitution to embrace such subjects; and it has been 
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plausibly suggested that it was through these lectures 
that he first made acquaintance with “the celebrated 
Montesquieu,” to quote his characterization of the lat- 
ter in the Federalist. And the index above cited affords 
further evidence of like While Blackstone 
is here referred to but once and Coke not at all, Grotius 
is cited twelve times, Montesquieu seven times, Pufen 
dorf six times, and Vattel twelve times. In _ short, 
Madison’s interests, so far as they had a legalistic 


bearing. 


tar 
tinge, were those of a publicist rather than of a lawyer 

And so we come back to the statement quoted in 
the Herald-Tribune communication from the Biograph 
ical Dictionary of the American Congress, 1774-1927, 
that Madison “was graduated from Princeton Colleg« 
in 1771; studied law at Princeton College one year; 
returned to Virginia; continued the study of the law, 
and was admitted to the bar.’””’ Where did the compiler 
of the Biographical Dictionary obtain this informa 
tion? Certainly not from Madison’s published writ 
ings, as | have indicated already, but shall show more 
definitely in a moment. 

Fortunately, the Biographical Dictionary did not 
burst forth in its 1928 form full-blown—it has several 
antecedents. The nearest in point of time is a pub- 
lication, also from the Government Printing Office, 
called A Biographical Congressional Directory, which 
first appeared in 1903. Here the item on Madison 
reads, so far as it is pertinent to our present purpose, 
as follows: “Graduated from Princeton College in 
1771, studied law and was admitted to the bar’”—noth 
ing, it will be observed, about his studying law at 
Princeton “one year,” nothing about his returning to 
Virginia to “continue” the study of the law; merely 
that he “graduated from Princeton College, studied law 
and was admitted to the bar However, the Directory 
went to a second edition in 1913, and when we turn 
to this later issue we find the sketch that was to appear 
in the Biographical Dictionary fifteen years later al 
most word for word, but without the slightest indica 
additional “informa 


tion as to the source whence the 


tion” was obtained 
Also the question still remains—whence did the 
first edition of the Directory get its statement that 


Madison was “admitted to the bar’? The answer ap 
pears to be from Ben: Perley Poore’s Political Registe 
and Directory, which was first issued at Boston in 


1878. Here the item in the first edition of the Dire 
tory appears word for word. So the question be 
comes, where did Poore get his information? I shall 


return to this question later. 

Meantime, it is necessary to note an earlier and 
quite different account of Madison’s education imme 
diately following his graduation from Princeton. This 
occurs in Charles Lanman’s Dictionary of the United 
States Congress, thé first issue of which appeared at 
Philadelphia in 1859. Here learn that following 
his graduation from Princeton, Madison “remained 
at the College until 1772, for the purpose of studying 
Hebrew”; and this statement is repeated in the suc 
ceeding editions of the work in 1864, 1866, 1868, and 
1869. It still occurs, enlarged and re 
vised edition of the work which appeared under the 
editorship of Joseph J. Morrison, in New York, in 
1887. There Madison's formal education is dealt with 
as follows: “After due preparation, entered Princeton 


we 


indeed, in the 


College in 1769 and graduated in 1771, going through 
the Junior and Senior studies in one year; remained 
at the college until 1772, f 
Hebrew. 


for the purpose of studying 


” 
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That Madison returned to Princeton for an addi- 
tional year in the study of Hebrew with Dr. Wither- 
spoon is also asserted in Appleton’s Cyclopedia of 
American Biography (N. Y., 1898) ; in the Twentieth 
Century Biographical Dictionary of Notable Americans 
(Boston, 1904), in the Dictionary of American Biog- 
raphy, and in the biographies of Gay and Hunt. Rives 
alone is silent on the point. Certainly, as between 
the thesis that Madison returned to Princeton to study 
law and the thesis that he returned to study Hebrew 
there can be but once choice. Princeton, in the per- 
son of President Witherspoon, was prepared to teach 
him Hebrew; it was not prepared to teach him law. 

But if Madison went back to Princeton for a 
graduate year in Hebrew, what purpose did he have 
in view’ Apparently theology, a conjecture which the 
account given by his biographer of his studies at this 
period “Among his early manuscripts 
which have come down to us,” says Rives, “are minute 
and elaborate notes made by him on the Gospels and 
Acts of the Apostles which evince a close and dis- 
criminating study of the sacred writings, as well as the 
whole field of theological literature. He explored 
the whole history and evidences of Christianity on 
every side from the Fathers and schoolmen down 
to the infidel philosophers of the Eighteenth Century.” 
So vast, indeed, were his researches, so unwonted, con 
tinues the impressible Rives, that when Jefferson came 
to plan the library of the University of Virginia years 
later, he turned spontaneously to Madi for “a list 
of theological writers, ancient and modern,” and the 
catalogue with which Madison complied “remains a 
memorial” of the latter’s learning. 

Let us, however, turn to Madison’s own pub 
lished letters, to see what light they shed on h 
after he left Princeton finally. There are five such 
letters worth considering in this connection, the first 
of which was to his friend William Bradford and 


reinforces. 


son 


is studies 


bears the date of November 9, 1772. The relevant 
portions read as follows: 
\ watchful eye must be kept on ourselves, lest while 


and bliss here, 
the annals of 


ve are building ideal monuments of renown 
we neglect to have our names enrolled 


Heaven \s to myself, I am too dull and infirm now 
to look out for any extraordinary things in this world, 
for I think my sensations for many months past have 
intimated to me not to expect a long and healthy life; 
though it may be better with me after some time, but 
[ hardly dare expect it, and therefore have little spirit 


or elasticity to set about anything that is difficult in 


acquiring, and useless in possessing after one has ex 
changed time for eternity. 
Madison thereupon recommends to his young 


friend that the latter add to his “judicious choice of 
history and the science of morals” for his winter’s read 
ing, “a little divinity now and then, which, like the 
philosopher’s stone in the hands of a good man, will 
turn them and every lawful acquirement into the nature 
of itself and make them more precious than 
(Writings [Hunt], I, 9-13.) 


Manifestly, the only bar that Madison 


nne gold 
Mt} pe 


had much 


in mind at this date was “the Bar of Heaven.” And 
that he did not consider himself a lawyer more thar 
four years later is shown fairly convincingly by the 


following sentence from a letter which he wrote his 
father in March, 1777, regarding the case of one Haley, 
a Loyalist: “I have stated the case thus particularly 
not only for your own satisfaction, but that you may, 
if an opportunity occurs, take the advice of some gen- 
tleman skilled in the law, on the most proper and legal 
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proceeding against him.” If Madison was a lawyer 
at this date—and he was now twenty-six—he at least 
seems to have been unaware of the fact. 

And meanwhile Madison had, with his election to 
the Virginia Assembly in 1776, entered upon public 
life. In 1777 he became a member of the Governor’s 
Council, and from 1780 to the end of 1783 he was one 
of Virginia's delegates to the Continental Congress. 
Then came a brief period of retirement in the course 
of which he began reading law. He wrote Edmund 
Randolph about the matter March 10, 1784, as follows: 

On my arrival here which happened early in De- 
cember I entered as soon as the necessary attentions to 
my friends admitted, on the course of reading which | 
have long meditated. Co: Litt: in consequence & a few 
others from the same shelf have been my chief society 
during the Winter. My progress, which in so short a 
period could not have been great under the most favor- 
able circumstances, has been much retarded by the want 
of some important books, and still more by that of some 
living oracle for occasional consultation. But what will 
be most noxious to my project, I am to incur the inter- 
ruptions which will result from attendance in the Leg- 
islature, if the suffrage of my County should destine me 
for that service, which I am made to expect will be the 
case. (Writings, II, 30-1.) 


Madison was elected to the legislature, as he had 
anticipated, and July 26, 1785, he wrote Randolph 
again. The relevant portion of his letter reads: 

I keep up my attention as far as I can command my 
time, to the course of reading which I have of late pur- 
sued and shall continue to do so. I am however far 
from being determined ever to make a professional use 
of it. My wish is if possible to provide a decent and 
independent subsistence, without encountering the diff- 
culties which I foresee in that line. Another of my wishes 
is to depend as little as possible on the labour of slaves. 
The difficulty of reconciling these views, has brought 
into my thoughts several projects from which advantage 
seemed attainable. I have in concert with a friend here, 
one at present on the Anvil which we think cannot fail 
to yield a decent reward for our trouble. Should we 
persist in it, it will cost me a ride to Philadelphia, after 
which it will go on without my being ostensibly concerned 

(Writings, II, 154-5.) 

What does this correspondence show? It shows 
that Madison had reached his thirty-fifth year without 
choosing a profession. It shows that for about a year 
and a half, in 1784-5, he devoted such time as his in- 
creasing political activity and other interests—of which 
more in a moment—permitted, to reading law by him- 
self. It does not show, although some of his biog- 
raphers, including Hunt, have so carelessly interpreted 
it, that even now he had any intention of making the 
law his profession—indeed, it is strong evidence to 
the exact contrary. 

But even as to his legal studies, a caveat must be 
entered against taking too seriously Hunt's statement 
that they were “assiduous.” That they certainly were 
not his exclusive intellectual interest even at the time 
they were proceeding—and I do not classify politics 
as an “intellectual interest”—is shown fairly well by 
the letter which under date of April 27, 1785, he wrote 
Jefferson, who was now in Paris. I quote in part: 

Dear Sir:—I have recd. your two favors of Novr 
11 & Decr 8. Along with the former I recd. the two 
pamphlets on animal magnetism & the last aeronautic ex- 
pedition, together with the phosphoretic matches. These 
articles were a great treat to my curiosity . . . I thank 
you much for your attention to my literary wants. All 
the purchases you have made for me, are such as I 
should have made for myself with the same opportunities. 
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You will oblige me by adding to them the Dictionary in 13 
vol. 4° by Felice & others, also de Thou in French. Ii 
the utility of Moreri be not superseded by some better 
work I should be glad to have him too. I am afraid if 
I were to attempt a catalogue of my wants I should not 
only trouble you beyond measure, but exceed the limits 
which other considerations ought to prescribe to me. 1 
cannot however abridge the Commission you were so 
kind as to take on yourself in a former letter, of procuring 
me from time to time such books as may be either “old 
& curious or new & useful.” Under this description will 
fall those particularized in my former letters, to wit 
treatises on the ancient or modern foederal republics—on 
the law of Nations—and the history natural & political 
of the New World; to which I will add such of the Greek 
& Roman authors where they can be got very cheap, as 
are worth having and are not on the common list of 
School classics. Other books which particularly occu 
are the translation (French) of the Historians of the 
Roman Empire during its decline, by Pascal’s Provincial 
letters—Don Ulloa in the Original—Linnaeus best edition 
Ordinances Marines—Collection of Tracts in french on the 
Oeconomics of different nations, I forget the full title. 
It is much referred to by Smith on the wealth of Nations. 
I am told a Monsr Amelot has lately published his travels 
in China, which if they have any merit must be enter- 
taining. Of Buffon I have his original work of 31 
vol. 10 vol. of Supplemt, and 16 vol. on birds. I shall 
be glad of the continuation as it may from time to time 
be published. I am so pleased with the new invented lamp 
that I shall not grudge two guineas for one of them. | 
have seen a pocket compass of somewhat larger diameter 
than a watch & which may be carried in the same way. 
It has a spring for stopping the vibration of the needle 
when not in use. One of these would be very convenient 
in case of a ramble into the Western country. In my 
walks for exercise or amusements, objects frequently pre- 
sent themselves, which it might be matter of curiosity to 
inspect, but which it is difficult or impossible to approach. 
A portable Glass would consequently be a source of many 
little gratifications. I have fancied that such an one 
might be fitted into a cane without making it too heavy. 
On the outside of the tube might be engraved a scale of 
inches &c. If such a project could be executed for a 
few Guineas, I should be willing to submit to the price; 
if not, the best substitute I suppose, will be a pocket 
telescope, compcsed of several tubes so constructed as to 
slide the lesser into the greater. (Writings, II, 132-4.) 





Happily this proliferation of interests of a facile 
but undirected mind was soon to be replaced by a 
definite and central interest. For the great epoch of 
Madison’s life had now dawned—the period which 
witnessed his indispensable services, first at Richmond, 
then at Annapolis, then at Philadelphia, then at Rich 
mond again, then at New York, then once more at 
Philadelphia, in the formation and establishment of the 
present national government. Between 1785 and 1817, 
except for the years 1797 to 1801, Madison was con- 
tinuously in the public service and taking a constantly 
engrossing part in it. From 1785 we hear not an 
other word of his reading law—let alone of his seek 
ing admission to the Bar. That is, we do not hea: 
another word from Madison himself. But in 1878 
Ben: Perley Poore decided to make him a member of 
the Bar posthumously, by a sort of munc pro tunc pro 
cedure. Where did Poore get his inspiration? One 
can only guess. The Centennial of 1876 was just over, 
and it is not at all impossible that in the course of 
its celebration some enthusiastic members of the Pro- 
fession had decided that it was a shame that Madison 
had never received his proper dues, just as in 1937, 
under a similar inspiration, other enthusiastie members 
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PRACTICAL ADVANTAGES OF RULES OF COURT 


FOR CRIMINAL PROCEDURE 


All of the Reasons for Relegating Details of Civil Procedure to Rules of Court, to Be Framed 


in Connection with Representative Judicial Councils and Advice of the Bar, and Revised and 


Amended from Time to Time in the Same Way, Apply Equally to Criminal Procedure—Advan 


tages Enumerated—Present Source of Federal Legislative Amendments on Subject etc.* 


By RoscoE PouND 
ean Emeritus of Law School, Harvard University 


tute, or Hale’s or Hawkin’s Pleas of the Crown, 


| we turn to the old books, Coke’s Third Insti- 


or even the first edition of Archbold’s Pleading 
and Evidence in Criminal Cases, we see at once that 
the criminal procedure which we received from 
England was wholly the work of the common law 
judges. Statutes were behind a great deal of the 
substantive criminal law. But the long chapter on 
indictments in the first edition of Archbold cites 
for rules of cedure only two statutory provisions, 
one the statute of Henry V. as to “additions,” i.e., 
the description of the “estate, degree or mystery of 
the accused,” and the other a statute of George I. as 
to description of a partnership, owner of the stolen 
goods, in an indictment for larceny. The first edi- 
tion of Bishop on Criminal Procedure tells a like 
story for criminal procedure in the United States 
down to the era of codes of criminal procedure be- 
ginning about the middle of the last century. From 
that time legislative prescribing of details went on 
as it did in civil procedure until in some states it 
reached all but unmanageable proportions—in New 
York by the beginning of the present decade 963 
sections. in California bv the third decade of the 
century 742 sections. Yet the continual legislative 
addition of 1 tinkering with details for two gen- 


erations accomplished very little in the way of 
thoroughgoing improvement 

On the whole, what has been said repeatedly 
in the past thirty years as to legislative regulation 
of civil procedure is quite as applicable to criminal 
procedure. There is no need of repeating it. It is 
enough to say that the difficulties under which legis- 
lative lawmaking with respect to all legal subjects 


labors today are especially operative with respect to 
criminal prosecutions 

All of the reasons for relegating the details of 
civil procedure to rules of court, to be framed in 
cooperation with representative judicial councils 
and the advice of the bar, and revised and amended 
from time to time in the same way, apply equally to 


criminal procedure 
Briefly stated, the advantages are seven: 
1. No one can anticipate the exact workings 


of a detailed rule of procedure. Such rules can never 
be so framed to preclude change and adaptation 
to the exigencies of judicial administration. The 
judges are best in a position to observe how a rule 


*Address delivered before the Section of Judicial Admir 
istration at its meeting in San Francisco, July 11, 1939 


is actually working and best qualified to understand 
what experience requires, and to redraw, amend or 
reject a rule or frame a new one. They can fit rules 
to the requirements of the administration of justice 
directly by redrawing or amending whereas, if rules 
are in the form of legislation they must do what 
they can within the strait jacket of a statute by 
interpretation. Thus a huge gloss of judicial deci- 
sion may grow up around statutory provisions, 
making it difficult to find exactly what is prescribed, 
whereas a rule of court can be revised from time to 
time to absorb the development by decision and can 
at all times contain in itself its judicial development. 

2. Having made the rules the judges are 
sympathetic toward them. They know the end and 
purpose of the particular rule, the experience it em- 
bodies, and the problem it was devised to correct. 
There is no danger of their construing rules in a 
narrow and illiberal spirit. The whole history of 
codes of procedure testifies to the importance of 
this point. 

3. The opinion of the bar as to the working of 


a rule may be brought to the attention of the court 


and thus may be available both to move the judges 
to act and to affect usefully their action in framing 
new rules or in revising or amending old ones, much 
more easily and with better results than is possible 
when resort must be had to the legislature. The 
efforts of bar associations to bring about legislative 
improvements in procedure often encounter suspi- 
cion on the part of lawmakers. More often they 
encounter indifference since many organizations of 
all kinds are likely to be pressing their particular 
hobbies, with more political power behind them 
than lawyers can expect to muster. Much of what 
lawyers have been able to achieve for law reform in 
the past thirty years has been held back a long time 
in this way. 

4. Abundant experience in judicial making 
of rules for procedure, both in England and in this 
country, shows, as we should expect, that in mak- 
ing rules courts look at a mischief as a whole, taking 
into account all the interests involved. Indeed they 
are peculiarly able to do so for two reasons. Judi- 
cial experience covers every phase of the adminis- 
tration of justice and the collective experience of a 
bench of judges extending over a long time brings 
out all the features of a procedure question as no 
legislator’s can. Again, the bar as a whole have a 
no less wide collective experience which can be 
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available to courts through representative 
1 state bars or state bar 


] discussio1 


made 
judicial councils an 
tion committees, usually 

at a meeting of representati' 
fession. On the other hand, legislation on legal sul 

jects is often drafted by or for committee of som 
t of experience of the mem 
ome particular case and 


associa 


after general 


ve members of the pro 


organization in the lig 
bers of that organization in 
with the interests of that organization primarily, if 
not solely, i 1. Every trade and craft and busi 
ness and professior and almost every ism of the 
with its legislative 
each legisla 
Often such organizations can exert 
have measures adopted exactly as 
without 


In min¢ 


moment has its organization 
committee and its budget of bills for 
tive session 
much pressure to 
drawn for them, and t 
thought for important interests or serious difficulties 
of interpretation or application hich ought to be 
taken into account. An enlightening example ma) 
be seen in the first federal interpleader act. Th 
remedy of interpleader had become embarrassed by 
a number of technical requisites and rules which 
subserved no useful purpose and not seldom denied 
equitable principle it ought to be 
insurance companies procured 


it otten means quite 


where on 
Organized 


relief 
yranted 


a bill to be drawn which put inter] 
institutions, 


leader on a mod 


ern basis as to those leaving the rest 


of the world where it was. No such “improvement 
of procedure” wou ld take place where the reform is 
left to the courts 

5. As a rule changes as to small details of 


statutory procedure do not interest legislature 
It becomes necessary to reach the mischiefs, if they 
can be reached, by extensive or restrictive interpre 
tation of statutory provisions ; a most unsatisfactory 
method often raising technical questions of pro 
cedure in subsequent cases and sometimes leading 
to toleration of mischiefs lest more harm may result 
from attempting to interpret them away Naturally 
courts are cautious about treating statutes as to 
criminal .procedure with much freedom of interpreta 
criminal procedure 


code S of 


tion. In consequence, 
have been known to hold back needed reforms 
which the rule-making power of the courts could 
have dealt with speedily and thoroughly 

6. Too often, as any lawyer who has served 
on a committee of a bar association on law reforn 
or on the legislative committee of such an associa 


tion can testify, details of procedure in which some 
one member of the legislature has a personal inter 
amendatory legislation, 
atters are put on the 
shelf. Thus in my when the state bat 
association was pressing for some belated and long 
needed simplifications of appellate procedure, it 
made no progress I islature 3ut a 
member of one of the houses who had not been able 
to procure a reversal 
findings of fact in easily procured 
enactment of a statute in t It shall be 
the duty of the Supreme Court to retry the issue or 
issues of fact involved in the finding or findings of 
fact complained of upon the evidence preserved in 
the bill of exceptions, and upon trial de novo of such 
question or questions of fact reach an independent 
conclusion finding or findings are re 
quired under the pleadings and all the evidence 
without reference to the conclusion reached in the 
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where much more 
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fact that there may be some 
When it is added that 


district court or the 
evidence in support thereof.” 


at the time this statute was adopted the Supreme 
court was already more than three years behind 
with its docket, comment is unnecessary. 

7 Not the least advantage is that when and as 
experience shows that they are needed, and what 
they are, there ought to be a means of speed) 


amendment or revision or adjustment of details of 


procedure This is not possible vhere legislation 


must be resorted to. State legislatures usually hold 
biennial sessions. The volume of business is apt t 

large and the pressure after appropriations and 
matters of political interest are disposed of, be 
comes very heav y to get more measures heard anc 


its 
jects 


the time of a 
Meritorious bills 1 
than one session for this 


ither on 1ts 


enacted than sess 
end will 
often have to go over more 
A court can proceed speedily, « 
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reason 
own motion or at the 
or a bar association committee, to rem 
chief discovered in a manner likely to be 
and permanent 
Of the « 
relate to al 
others relate 


bjections which have bee: urged some 
rule-making for procedure 
to rule-making for criminal pro 


) 
1 
I 


judicial 
only 


cedure. For a long time, when this matter was first 
urged, was said that the judges would not exer 
cise the power if it were given them. In view of the 
rules for procedure at law and for criminal appeals 
promulgated by the Supreme Court of the Unite 


likely that we shall hear more of 
this proposition If more needs to be said, the revi 
sion of the equity rules 1913, the admiralty rules 
and the bankruptcy rules are a sufficient answer 


States, it is not 





Again it used to be said that th e judges are too 
busy to devise rules to govern the details of pro 
cedure No one can deny that the idges of ‘our 
highest courts are extremely bus; hese times 
The work of our appellate courts | ncreased out 
of all proportion to what it was a century ago. But 
so has the work of the legislaturs Neither bencl 
nor legislature does the spa le work a ork o 
drafting. As to legal matters whethe1 e have to 
do with statutes or with rules of court, the likel! 
hood is that the drafting will be done by judicial 
council or a bar association commit though in 
either case it may be the work of a inteer or ot 
some trade ¢ isiness organization. The real ques 
tion is who shall pass on and reject or adopt or 
amend and put force. Shall it be court or legisla 


ture? If either is too busy, it is the legislature whicl 
is too busy to do it well. 
Another objection that 
that if the judges make a body of rules for p1 
the whole subject will be put at large; the profession 
learn it over 


used to e urged was 


1; 


ocedaur®re 


will have to again, there wi 
period of uncertainty and confusion 


have been interpreted and applied, and in the mean- 


time courts will have to be passing on points of 
procedure when they ought to be passing on the 
merits of causes. This would be quite as true of an 
overhauling of procedure by legislation as of a 


is that 
1; 


revision by rule of court. But the difference 
the court can proceed gradually as experience 
tates. making changes as require: ng by observed ill 
workings of the olk ler rules, and if required, achieve 
a revolution through gradual au progressive devel 
opment of details by sorledicel revisions The rules 


11C- 








vill be interpre 
and the 
amendment ins 
Statutory 

nor in expel! 


ent can cnange 
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ed by the authority that makes them 
by a simple method of 
y an awkward process ot 
ruction. There is nothing in reason 


nce to indicate any such period of con- 


rtainty as codes of procedure and 


fusion a1 
practice going into detail have sometimes 
broug 
But it said that judicial rule-making as t 
in dure will bear too hard upon accused 
pers iot think s« The guarantees of pro 
tectic accused are in the bills of rights and 
ire bey reach of rules either legislative or 
udicial re no constitutional guarantees of 
" rig state 1 ssecutions. There is a 
long a lable series of mitigating agencies 
provi stitutions and by the common lav 
vhicl rmidable obstacles in the way of 
every pl! That there is need of securing 
reasonable efficiency of prosecution no less than 
reasonabl feguards of the accused, has long been 
evident Imitted Are we to achieve the de 
sired eff by a spasm of drastic legislation 


PTOWI!II 


riage O | r 
put de ( 

who are in af 
they sl the 
observed, and t 


Tho 
favor the pr 
federal legislat 
dure have 


partment of | 
prosecuting bu 


procedure 


procedurs 
in the Dey 
public 

and 

done, the 
much better 


the com! 


cuted. tha ¢ +] 


public exciten 


advantage 

lt ol 
tactor _ le or} 
likely to 
legislative 
judicial rule 


1 


of well dr 


public exasperation at some miscar 
particular case, or shall 


in some 


nt of the remedy in the hands of those 


osition to observe the mischiefs as 
selves, to deal with them as they are 
o apply to them correctives growing 
e, improved and carried out by fur 


») fear that rules of court will unduly 


secution should bear in mind that in 


ion amendments of criminal proce- 
ost always proceeded from the De- 
ustice, which is primarily a great 
reau. Both sides of a question of 
ire likely to be present to the minds 
of the members of the judicial 
association committees who advise 
ges, or of the bar at large, which 
consulted en a body of rules of 
» be made, than to the subordinates 


ent of Justice. Furthermore, when 
s aroused by some particular case 
emands gently that something be 

accused are likely to fare 


e hands of the judges, trained 

tradition of fairness to the prose- 
slators sharing in the 
ent and _ perl aps eager to take 


be added that imitation is a large 


lation \ statute in one jurisdiction is 


pied in others, and if it becomes the 


hion it is widely copied. No doubt 


iking anywhere will take advantage 
1 rules in other jurisdictions. But 
ikelihood that rules of court will be 


there is 

copied pted wholesale, as statutes are so 

often. All cedure, but criminal procedure espe- 

cially, has be adapted to local conditions. If 

code is adopted whole from some other jurisdiction, 
happened frequently when legislation began to 


overhaul 
tury, the proce 
tation and legi 


ful one 


taken over from 


edure in the middle of the last cen- 


ss of adaptation by judicial interpre- 


slative amendment is a slow and pain 
the other hand, if a set of rules is 


another jurisdiction, the process of 





adaptation may go on speedily and smoothly by 
judicial amendment or revision as occasion requires 

Criminal procedure is certain to be overhauled 
Indeed, the process has been going on everywhere 
for some time. If it is done by codes or detailed 
statutes we may be certain that history wi!! repeat 
itself. Legislation will be looked at jealously by the 
profession and _ scrutinized critically and applied 
cautiously by the courts. If it is done by rules of 
court, profession and court will participate in mak 
ing the rules, and so will believe in and understand 
them from the first. The advantages for an effective 
administration of criminal justice can hardly he 
overestimated. 

As one who looks back over thirty years dur 
ing which the American Bar Association has been 
actively promoting reform of procedure, nothing 
which has been achieved seems likely to prove ot 
such permanent and far-reaching importance as the 
revival or recognition, as you may choose to call it, 
of the rule-making power of the courts. In the 
creative period of legal development on which we 
have entered, one quite comparable to the formative 
era from the Revolution to the Civil War both in the 
problem of reshaping a received body of law to the 
exigencies of new questions and in the agencies 
judicial decision and doctrinal writing—by which 
the reshaping is likely to be carried on, it will be a 
conspicuous advantage to have at hand an easy, 
speedy, and flexible method of adapting procedure 
to new tasks and new forms of old tasks, thus reliey 
ing the courts of the difficult work of construing 
and applying codes of procedure and practice acts 
and leaving them the more free to devote their 
energies to the substantive law. 





FREDERICK H. STINCHFIELD 
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Practical Results of 


Legislature Has Waived the 


Situation—First Departure from Governmental Immunity on Tort Claims Made by 


1920 and 1925 


TORT CLAIMS AGAINST THE UNITED STATES 


the Doctrine That No Suit 


Enactment of Pending Bill Would Be Important Milestone in Progress of | 






Lies against Government except Where the 


Sovereign Exemption—Earlier Congressional Action in Respect to 


Reform, etc. 


By ALEXANDER HOLTZOF! 


becial Assistant to thi 


United States 


HAT the sovereign is not subject to suit, and 

that, consequently, no action may be maintained 

against the United States, except in those instances 
in which it waives its sovereign immunity. 
deeply imbedded in our jurisprudence.! This rule does 
not seem to be based on principle, since there is no rea- 
son why the Government should not be answerable for 
its wrongs and should not be amenable to suit like a pri- 
vate individual. The origin of the doctrine is historical 
and is, to a certain extent, shrouded in obscurity. At 
times, the maxim, “The King can do no wrong.” 
as a justification for the exemption of the 


is a doctrine 


is cited 
Government 
trom suit. This maxim has, however. been frequently 
misconstrued. It is not intended to mean. as is 
times supposed, that the King incapable of doing 
wrong. On the contrary, proper interpretation is 
that the King will do no wrong Consequently, the 
immunity of the sovereign from suit can hardly be at 
tributed to this aphorism. Much more plausible and 
likely, is the historical explanation that when the King 


some- 


its 


established the King’s courts, he naturally declined to 
issue writs against himself? The Supreme Court re 


‘“c 


marked on one occasion that, “as regards the King, one 
reason given by the old judges was the absurdity of 
the King’s sending a writ to himself to command the 
King to appear in the King’s court.’ As is frequently 
the case with rules of while its historical origin 
has been long forgotten, the doctrine of sovereign im 
munity still survives in in spite of the 
fact that its raison d’ctre no longer exists. The maxim 
cessante ratione legis, cessat ipsa lex is more often hon 
ored in the breach than in the observance 


law, 


its full vigor. 
of 


The practical result of this doctrine has been that no 
suit lies against any government. either Federal 
state, except in those cases in which the legislature has 


OT 


In order to 


waived the sovereign exemption secure 
a recognition and adjustment of individual claims 
against the Government, resort to legislative action he- 
comes the sole recourse. The consequence has heen 


that the Congress annually acts on hundreds of private 
bills, each dealing with one or more specific claims 


1. United States v 
Schild, 


269: 


O’Keefe, 11 Wall. 178, 182: Belknap 

161 U. S. 10, 16; Stanley v. Schwalby, 162 U. S. 

Luchenbach S. S. Co. v. United States, 272 U. S 

Eastern Transportation Co. v. United States, 272 

675, 686; The Western Maid, 257 S. 419, 433 
Broom, Legal Maxims. 52: 1 Blackstone 246 

3. 2 Holdsworth, History of 196 


4 United States 2 J Ce, 


255, 
533, 536; 
Ua 

2. 
English 


U. S 


law, 


196, 206 





Acts of 
aW 

Attorney General If the 
Generally, such bills provide for direct payment of the 
claims, while occasionally they grant permission to the 
claimants to bring suit against the Government either 
in the Court of Claims or in a District ¢ urt of the 

United States 

The custom of legislating in respect to individual 


claims originated in the early ye 
The first private bill passed by the ¢ 
United States for the purpose of adjusting an it 
dual claim became law on June 14, 
titled, “An Act for the relief of 

Company,” and provided 
amounting to $167.50 on 
destroyed by fire.© The first recognition 
gress of a tort claim against the Govern: ent is found 
in an Act approved on April 13, 1792. which provided 
for an indemnification to the Corporation of Trustees 
of the Public Grammar School and Ac: ny of Wil 
mington, in the State of Delaware. “for th use ; 


rs ot the 


Republic. 


the 


ngress of 


for a remission of duties 


a shipment that had 


t 


e an 
occupation of the said school, and the dan ages done 
to the same by the troops of the United State lurit 
the late war.’’® 

The number of private bills grew rapidly. and be- 
fore long became a considerable burden and source 
of some vexation to the members of the Cot gress. On 
February 23, 1832, John Quincy Adams committed the 
following entry to his diary: 

There ought to be no private busine before Cor 
gress. There is a great defect in ur institutions by the 
want of a court of Exchequer or Chamber 
It is judicial business. and legislative assemblies ought t 
have nothing to do with it. One-half of the time of Cor 
gress is consumed by it, and there is + mon rule of 
justice for any two of the cases decided. A deliberative 
assembly is the worst of all tribunals for + idministr 
tion of justice.” 

The burden on the Congress continued to increase 


This situation led to proposals from time to tin f 
the creation of a tribunal for the adjudication of certain 
types of claims against the Government O; De 
ber 18, 1854, Senator Brodhead of Pennsylvania. jr 
discussing a bill which he had reported for that pur 
pose, made the following pungent obser ati 

In the few remarks I propose to make in exp! 
of this bill, I will certainly not wearv the Genat, th 





6 Stat. 2 
6. 6 Stat. 8. 
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John Quincy 














lort CLAIMS AGAINST THE UNITED STATES 


less detail remedy an evil which has been 
1 crying one for the last twenty or twenty-five years. 
* * 
Tw la f every week—one third of the time, to 
say nothing of the time spent by committees—is set apart 
for the consideration of private bills and reports, and yet 


not much more than half are acted upon; and yet the 


people complain that our sessions are too long. Want of 
time leads to improper legislation, and often to great in- 
justice. TI who have honest claims are postponed for 


ited by long delay; and yet a man who 


retains money belonging to the Government, is treated as 
a felon, and | ecuted in the criminal courts. The pres- 
sure of busi1 f a private character prevents us from 
consideri1 stions in a way becoming statesmen 
representing this great people, and this extended empire. 


1 


Our tim uable to be occupied in discussing the 


merits or demerits of a private bill. Frequently we dispute 
ibout the facts of a case presented in an ex parte way, 
the truth of h could be better ascertained by a tribunal 
differently constituted. Besides, we are run down by pri- 
vate claimant 1 their agents attorneys; and private 
laims are either passed or pressed into the appropriation 
bills the last nights of our sessions, contrary to the rules 
f the S 1 injurious to the character of Congress.* 

The sequel of the foregoing debate was the pass- 

age of an act which was approved on February 24, 
1855,° and by which the Court of Claims was estab- 
lished to hear all claims against the United States 
found law of Congress or upon any con- 
tract, express or implied. This tribunal, however, was 
not given authority to render judgment. Its power 
as limited submitting to the Congress its findings 

of fact and its opinion, with a bill to carry its recom- 


effect if the conclusion was in favor 
of the claimant. Obviously, thus restricted, the new 


ufficiently alleviate the condition there- 


Abra Lincoln, in his first Annual Message to 
the Congr bmitted on December 3, 1861, ad- 
erted to t bject and made the following recom- 


It is important that some more convenient means 
should be provided, if possible, for the adjustment of 
claims against the Government, especially in view of their 
increased number by reason of the war. It is as much the 
duty of Government to render prompt justice against itself 
n f ( t t Iminister the same between 
vate in The investigation and adjudication of 

j t ture belong to the judicial department. 
ke #* Tt y d by the organization of the Court of 
Claims mainly to remove this branch of business from 
the halls of Congress; but while the court has proved to be 
in effective and valuable means of investigation, it in great 
deg Is to effect the object of its creation for want of 

+ 9 1 ‘ itl igments Ge al 10 

By the of March 3, 1863.1! the Court of 
Claims ormed into a real judicial body with 
authorit ler judgment. The statute, however, 
restricted t irisdiction of the Court to actions in 
contract, « or implied, and, in addition, claims 





based upon Acts of Congress. The authority of the 
tribu essly confined to cases “not sounding 
t t emains in the law to this day. 
g ( ( e Ve 0 0 
| Me Papers of the Presidents, 
Vol. 6 
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Actions to recover compensation for the taking of 
property by eminent domain may be maintained on the 
theory that under such circumstances an implied con- 
tract arises to pay for the property.’* On the other 
hand, it has been definitively held that jurisdiction over 
implied contracts is limited to contracts implied in fact 
and does not comprehend contracts implied in law or 
quasi-contracts. Consequently, it is not possible for 
a person who has a claim against the United States 
sounding in tort, to waive the tort and sue in assump- 
ot. 

By the Act of March 3, 1887, generally known as 
the Tucker Act,!* jurisdiction concurrent with that of 
the Court of Claims was conferred on the district and 
circuit courts in respect to cases involving not more 
than the sum of $10,000. 

Beginning in 1910, the United States submitted to 
suit for patent infringement.’® 

The first departure from governmental immunity 
against suit in respect to tort claims was made in 1920, 
when a statute was enacted permitting libels in per- 
sonam to be brought against the Government in Dis- 
trict Courts of the United States in respect to admiralty 
and maritime torts involving merchant vessels or tug 
boats owned or operated by the Government. Five 
years later, the Congress extended the right to sue the 
Government in respect to admiralty and maritime torts 
so as to include damages caused by a public vessel of 
the United States.17 No limitation was included in 
either of these statutes on the amount of the claim that 
might be cognizable or the sum that might be recov- 
ered thereunder. 

The state of the law in respect to governmental 
liability for torts has not been changed since 1925. The 
Government is subject to suit in the district courts in 
respect to admiralty or maritime torts. On the other 
hand, no action may be maintained against it in respect 
to any common law tort. This distinction, however, 
finds no principle to support it. Neither is there any 
practical consideration that warrants such a line of 
demarcation. Claims arising out of admiralty torts fre- 
quently involve much greater amounts than is generally 
true of common law torts, such as negligence causing 
an automobile collision. It would seem, therefore, that 
as the Congress was willing to submit the Government 
to suit without limitation in respect to admiralty and 
maritime torts, no reason appears for failing to extend 
the same privilege in regard to ordinary torts. 

The practice of attempting to meet tort claims 
against the Government by private acts of Congress 
still prevails. This procedure is highly unsatisfactory, 
both from the standpoint of the Government and from 
the standpoint of the claimant. From the point of view 
of the Government, it is undesirable that the Congress 

12. Grant v. United States, 1 C. Cls. 41, 50; Great Falls 
Mfg. Co. v. United States, 16 C. Cls. 160; affirmed 112 U. S. 
645. 





13. Harley v. United States, 198 U. S. 229; United States 
v. Minnesota investment Company, 271 U. S. 212 

14. 24 Stat. 505. 

15. Act of June 25, 1910; 36 Stat. 851; U. S. Code, 
Title 35, Section 68. Suits brought under this Act have beer 
held to constitute actions to recover just compensation for the 
taking of property and not suits to recover damages, as for 


a tort. Crozier v. Krupp, 224 U. S. 290. 

16. Act of March 9, 1920; 41 Stat. 525; U. S. Code 
Title 46, Section 742. 

17. Act of March 3, 1925: 43 Stat. 1112: U. S. Code, 
Title 46, Section 781. 
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should be required to devote time and energy to indi- 
vidual claims which are justiciable in their nature and 
ought to be disposed of by a judicial tribunal. Moreover, 
Congressional Committees are generally constrained to 
act on private bills on the basis of an ex parte presenta- 
tion of the facts in affidavit form. There is rarely 
opportunity for an examination or cross examination 
of witnesses. On the other hand, from the standpoint 
of the claimant, the procedure is exceedingly defective, 
inasmuch as fundamentally action by the legislative 
branch of the Government is founded on grace, whereas 
the adjustment of claims against the Government ought 
to be made as of right. The volume of private bills 
introduced is so great that inordinate delays occur in 
respect to the recognition of meritorious claims. Again, 
the exigencies of legislative procedure at times deter 
mine the fate of a claim 

Private bills for the adjustment and settlement of 
individual claims against the Government take: either 
one of two forms. A great majority of them provide 
for a direct payment to the claimant of a sum of money 
specified in the bill. A number of private acts, how 
ever, are confined to authorizing the claimant to bring 
suit against the United States, either in the Court of 
Claims or in a district court of the United States, and 
to conferring jurisdiction on such tribunal to hear, 
determine, and render judgment in respect to his claim 
The logical approach, however, would seem to be to 
enact general legislation in respect to all claims or, at 
any rate, all claims within a specified category. 

The volume of private claims pending before the 
Congress is illustrated by the following figures. An 
examination of all of the private acts passed during 
the 73rd Congress (1933-1934) indicates that 97 of 
such measures involved tort claims which would be 
justiciable, if the Government were subject to suit.’* 
Of this number 21 acts involved claims for damages 
for death caused by the negligence of a Government 
officer or employee, while the remainder related to 
claims for personal injuries or property damage, or 
both. During the first session of the 74th Congress, 
which commenced on January 3, 1935, a total of 88 
private acts of this character were enacted. It must 
be noted that in addition a large number of such bills 
received favorable action in only one House; many of 
them were reported favorably by a committee of one 
House or the other, or both, but either were not con- 
sidered or were defeated or blocked on the floor by 
objections; many more were rejected by committees ; 
while a large number were not reached for considera- 
tion even in committee. Consequently, the number 
mentioned above was a small residuum which, out of 
all the bills introduced, managed to receive favorable 
action by a committee of each House and to pass both 
Houses. It was recently observed by Robert Luce, a 
student of legislation, that within five years after the 
passage of the Tucker Act.-which became law in 1887, 
there were not less than 6931 claims and relief bills in 
the files of the two Houses. He adds: 

They continue to impede and annoy, a serious detri- 
ment to the efficiency of Congress. Their number makes it 
impossible for committees to handle them adequately.” 

In recent years, heads of executive departments 
have from time to time been authorized to adjust ad- 





18. In this connection, it must be borne in mind that the 
total number of private acts is much larger, since the subiect 
matter of many of them would not lend itself to adjudication 
by the judicial process, even if the Government were amen- 
able to suit. 

19. Robert Luce, Legislative Problems, p. 609. 
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ministratively small claims of specified types or cate- 
gories. Thus, by the Act of December 28, 1922,*° the 
head of each department or establishment was author- 
ized to determine any claim for property damage caused 
by the negligence of any officer or employee of the 
Government acting within the scope of his employment, 
if the amount of the claim does not exceed $1,000. It 
will be observed that this authority is limited to claims 
for property damage and does not extend to personal 
injuries. The Postmaster General has been invested 
with power to adjust and settle any claim not exceed 
ing $500 for personal injuries or property damage 
caused by the operation of the Post Office Depart- 
ment.*! The Secretary of War has been authorized t 
determine claims for property damage, not exceeding 
$1,000, occasioned by heavy gunfire and target prac- 
tice, and for damages found to be caused by maneuvers 
or other military operations ;** claims for property 
damage not exceeding $500 incident to the training, 
practice, operation, or maintenance of the Army;** and 
claims not exceeding $250 personal injuries and prop- 
erty damage resulting from the operation of aircraft.** 
The Secretary of the Interior has been authorized to 
pay damages caused to property owners in the survey, 
construction, operation, or maintenance of Indian ir- 
rigation projects.2*> The Secretary of Agriculture is 
empowered to make payment for property damage 
caused in connection with the protection, administra 
tion, or improvement of the national forests.2® The 
Attorney General has been granted authority to adjust 
claims, not exceeding $500 in amount, for damages to 
any person or property caused by the investigative per 
sonnel of the Federal Bureau of Investigation of the 
Department of Justice.2* A special statute authorizes 
the Director of the Coast and Geodetic Survey to de- 
termine claims for damages, not exceeding $500, occa 
sioned by acts for which the Survey is responsible.** 

The type of legislation just discussed, however. 
does not meet the problem. Not only is it confined to 
claims for small amounts and of a restricted character, 
but it fails to accord recognition to the principle that 
a claimant should have a day in court, instead of being 
remitted solely to reliance on the discretion of an ad 
ministrative officer. 

A few of the States have submitted themselves to 
suit in tort generally or in respect of certain specified 
torts. The majority, however, still maintain their 
governmental immunity. In 1893 the legislature of 
California enacted a statute permitting suits to be 
brought against the State on claims on contract or for 
negligence.2® In 1912, a statute was passed in Arizona 
authorizing suits to be brought against the State on 





20. 42 Stat. 1066; U. S. Code, Title 31, Section 215 


21. Act of June 16, 1921; 42 Stat. 63, as amended; U. S 
Code, Title 5, Section 392. 

22. Act of August 24, 1912; 37 Stat. 586; U. S. Code, 
Title 5, Section 208. 

23. U.S. Code, Title 31, Section 223 

24. U.S. Code, Title 31, Section 224 

25. Act of February 20, 1929; 45 Stat. 1252; U. S. Code, 
Title 25, Section 388. 

26. Act of May 27, 1930; 46 Stat. 387 

27. Act of March 20, 1936; 49 Stat. 1184; U. S. Code 


Section 300 b. 
_ 28. Act of June 5, 1920; 41 Stat. 
U. S. Code, Title 33, Section 853. 

29. Act of February 28, 1893; California Statutes 1893, 
Ch. 45, Sec. 1, p. 57. 


1054 and 41 Stat. 929 
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claims in contract or for negligence.2® In 1917, Illinois 
empowered its Court of Claims to pass on all claims and 
demands, legal and equitable, ex contractu and ex 
delictu, “which the State as a sovereign commonwealth 
should in equity and good conscience discharge and 
pay.”*! Perhaps the most far-reaching statute on the 
subject is that enacted in New York in 1929, by which 


the State explicitly waived its immunity from liability 


for the torts of its officers and employees and consented 
that its liability for such torts be determined in accord- 
ance with the same rules of law as apply to an action 


in the Supreme Court against an individual or a cor- 
poration. The State expressly assumed liability for 
such acts and conferred jurisdiction on its Court of 
Claims to hear and determine such claims.** 

This problem was discussed in the Report of the 
Attorney General of the United States submitted to 
the Congress on December 31, 1938. Legislation was 
recommended to permit suit to be brought against the 
Government for property damage or personal injuries 
caused by the negligence of a Government officer or 
employee acting within the scope of his duties. The 
Report contains the following observations on this sub- 
ject: 

In principle and as a matter of abstract justice, it 
would seem to be as reasonable to permit a person who has 
sustained property damage or personal injuries as a result 
of the negligence of the driver of a Government automo- 
bile or truck to sue the United States as it is to allow suit 
to be brought under similar circumstances against the 
owner of a car belonging to a private individual or cor- 
poration. Special legislation is a matter of grace. Claims 
of this sort should be placed on a basis of right. It is note- 
worthy in this respect that at least one State has com- 
pletely waived its immunity to suit in tort without suffer- 
ing undesirable consequences.” 

In the Spring of 1939, Attorney General Murphy 
likewise recommended such legislation and submitted 
a draft of a bill to the Congress. The measure was 
introduced in the Senate by Senator Ashurst of Ari- 
zona,** and in the House of Representatives by Con- 
gressman Celler of New York.*® The legislation is 
pending at this writing. 

The bill proposes to confer jurisdiction on the 
Court of Claims in respect to tort claims against the 


United States not exceeding the sum of $7,500. Certain 
specified torts, such as libel, slander, assault, battery, 
etc., are expressly excepted. This measure likewise 


would confer on the head of each department or inde- 
pendent establishment authority to adjust any such 
claim which does not exceed $1,000 in amount. The 
enactment of this legislation would form an important 
milestone along the progress of law reform. It not only 
would relieve the Congress of a heavy burden which it 
should not be required to bear, but it would also con- 
stitute an act of justice to numerous claimants against 
the Government who should be given an opportunity to 
assert their claims as a matter of right. 





30. Act of May 17, 1912, Arizona Laws of 1912, Art. I, 
Ch. 59. 


31. Act of June 25, 1917; Laws of Illinois 1917, p. 
325; Illinois Revised Statutes 1935, p. 1121. 


32. Laws of New York 1929, Ch. 467. 


33. Annual Report of the Attorney General of the United 
States—1938, p. 9. 


34. S. 2690, 76th Congress, 1st Session. 
35. H. R. 7236, 76th Congress, 1st Session. 
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American Bar Association, 1140 North Dearborn 
Street, Chicago, Illinois, who will furnish further 
information and instructions. 





Britain’s Minister of Information 
(From New Jersey Law Journal, Sept. 21, 1939) 


The head of Great Britain’s war-created Ministry 
of Information is Lord Macmillan, who was until the 
start of hostilities Lord of Appeal in Ordinary. Thou- 
sands of American lawyers, many of them from New 
Jersey, will remember this affable Scotsman as one of 
the principal participants at the Cleveland meeting of 
the American Bar Association in July, 1938. Lord Mac- 
millan left a lasting impression upon American lawyers 
for his brilliance, erudition and wit. He delivered 
one of the principal addresses of the meeting on the 
subject “Education for Law” and then showed his 
versatility as an impromptu after dinner speaker at the 
Annual Dinner of the Association. American lawyers 
who had the good fortune of meeting or hearing this 
eminent judge and his charming wife will recall also 
the democratic and pleasing personalities of both. 








Consideration of Majority and Minority Opinions in Evans vs. 


Assumptions on Which Former Proceeds 
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Friends of the Supreme Court ever Since It Was Decided—Its Passing Cause for C 
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Mistaken 
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(7 Ore 


Com mon-sense and Irrefragable Position Taken by 


Jurisprudence and Embarrassment to 


ngratulation 





By Hon. JAMES QUARLES 
Vember of District of Columbia Bar 


] 


much of what was said by former Presi 
before the Associa 
tion at its San Francisco meeting, which ad- 
dress was printed in the August number of the Jour 
NAL under the caption /mportant Shifts in Constitu 
tional Doctrines, I am in full agreement But from 
so much of it as relates to the action of the Supreme 
Court of the United States in O’Malley v. Woodrough 
307 U. S. (decided May 22, 1939) expressly overt 
ruling Miles v. (1925) 268 U. S. 501, and 
virtually also overruling the parent case of Evans 7 
Gore (1920) 253 U. S. 245, I dissent—in good spirit, 
of course, yet in toto and emphatically 

Indeed, it surprised me no little that so able and 
distinguished a lawyer as is Mr. Hogan should 
reproduced in his address the same palpably irrelevant 
utterances of Hamilton and others on the 
of judicial independence that invoked by 
learned Justice who wrote the 
Gore, supra, and that he should have adopted the same 
manifestly fallacious reasoning of that opinion 
he should have taken advantage of 
the Court for hav 
} 


ITH 


dent Hogan in 


his address 


Graham 


have 


importance 
the 
opinion in Evans 7 


were 


Rather, 


as it seems to me, 
the occasion to warmly commend 
1 


ing abandoned a position whose inherent and utter 
logical weakness was revealed progressively with each 
succeeding line of the opinion by which it had been 
attempted to support it. Certainly the Court owed it 


to itself, and also to The Law—to the philosophy of it 
as a science and to the ethics of it as a constituent of 
the Moral Order—to perform that act of 
ment. 

And we may well believe that to the man in the 
street it seemed a queer state of things that a relativel) 
small body of citizens, nyjoying quite advan 
tageous official preferment, should, in addition, be so 
placed that the annual recurrence of the Ides of March 
had no terrors. Nor scarcely could Mr. Average Tax 
payer help wondering if the Constitution really worked 
such inequality. Moreover, the federal judges who 
happen to have taken office since June 6, 1932, and 
who were required to pay income taxes on their sal- 
aries whereas the salaries of their 
commission were exempt, doubtless shared the 
ing also, though perhaps in lesser degree 

So much by way of preface. Now 
ject proper, and, particular 
Evans v. Gore, supra 

Article IIT, Section 
United States, so far as 
ig in these words: 


retrieve 


already 


° : | 
associates earlier 1n 
feel- 


as to the sub 
first, witl reference to 
, of the 


material in 


Constitution of the 


this connection. 


“The Judges, both of the supreme and inferior Courts, 
ST 


stated Times, receive for their Services, a 





832 


Compensation, which shall not be diminished during their 
Continuance in Office.” 

The Sixteenth Amendment to the Constitution 
was ratified February 25, 1913. It 

“The Congress shall have power to lay and collect 
taxes on incomes, from whatever source derived, without 
apportionment among the several State ind without re 
gard to any census or enumeration.” 

By the Revenue Act of February 24. 1919. a tax 
on incomes was levied. Section 213 ng “gross 
income,” contained these words: “inclu n the 





case of the President of the United States, the judges 
of the Supreme and inferior courts of the United States 
the compensation received as such.” 
Judge Evans had been appointed judge of the 
District Court of the United States, and had taken 
office prior to the passage of the Revenue Act of 1919 


He contended that to require him to include his salary 
ishing the 


reased by 


in his gross income was equivalent to 
salary by the 





amount his income tax was inc 
such inclusion, and hence that the above provision of the 
\rticle III, Section 
1, of the Constitution, above quoted. TI ise W 

Court for the Western District 
of Kentucky by Hon. John W. Peck, District Judge 
for the Southern District of ( Yhio, he having been des 
ignated for the unenviable duty. He held the tax valid 


act was void as in contravention of 
as first 


heard in the District 


In the various discussions of the case little or no spe 
cific reterence has been made to Judge Peck’s « pinion, 


which is reported in 262 Fed. at page 550, yet it seems 
to me a singularly sane, lucid and convincing 
instance, in the course of elaborating the propo 
that so far as ordinary non-discriminating taxation is 
concerned the provision of the Constitutior igainst 
diminishing the compensation of a judge during his 
term of office, and the provisions of the Revenue Act 
levying an income tax, do not impinge upon each other 
in the slightest, Judge Peck said they “are two ind 
pendent accounts.” He further 

“If a tax were directly laid upon judicial salary 
such, it might, perhaps, fairly be claimed to be a 
diminution of compensation. But a tax laid upon incomes 
generally, including judicial salary, without discrimination 
it a uniform rate, 
requiring of the judge his 


obser e¢ 


seems to be nothing other than the 


lair share of the burden afore- 


said, measured by his income. His l not thereby 
diminished; his income is merely used as the fairest 
measure of his tax.” 

As I view the matter, those simpk rds put the 
case in a nutshell, and demonstrate the complete ir 
relevancy of all the extended quotations from states- 
men and others, to the effect that the inhibitior against 
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diminution of their compensation was designed to safe- 
guard the official independence of the judges. To be 
sure, such was the design of the inhibition, but by no 
permissible breadth of view could it be regarded as 
having any real bearing upon the question for decision. 

The case was appealed to the Supreme Court, 
where, in a voluminous opinion by Mr. Justice Van 


Devanter, the judgment of the trial court was reversed, 
the tax being held forbidden by Article III, Section 
1, of the Constitution. Justices Holmes and Brandeis 
dissented, the former writing a dissenting opinion con- 
curred in by the latter, which opinion, though short, 


to my mind cut the ground completely from under the 
position represented by the majority opinion. But 


suppose we consider the latter briefly. 

First of all, it proceeds from the outset upon an 
assumption, and one for which, as it seems to me, there 
is no warrant, not even the faintest. It assumes that 
the tax, although general in its operation, will some- 
how hamper the independence of the judges. From 
that assumption as a starting point the writer of the 
opinion launches upon an expansive sea of citation 


intended to show of what vital mo- 
conceived the independence of the 


and disquisit 
ment the fatl 


judges to be, and how, with that solicitous thought in 
mind, they put in the Constitution the clause forbid 
ding the reduction of their compensation. Evidently 
the idea of the opinion is that the clause was to be 
an aegis, afford complete protection to the indepen 


dence of the 
dependence 
I believe profoundly in a judge’s being indepen- 


liciary and a sure guaranty of that in- 


dent. Who doesn’t? It is obvious, though, speaking 
somewhat parenthetically, that far more than mere 
economic security, highly important as that element is, 
is essential in order to render a judge independent 


in any adequately comprehensive meaning of the term. 
Surely the latter connotes also intelligence, learning, 
courage, open-mindedness, and a personal character 
proof against illegitimate influences of any nature what- 
soever in the discharge of his official duties. However, 
scarcely can it be said that the clause in question is 
an absolute insurer even as regards independence in 


the relatively narrow money sense, since the payment 
of salaries is contingent upon congressional appropria- 
tions from time to time; besides which there is such a 
thing as legislative and executive depreciation of the 
value of the dollar 

\t page 248 the learned Justice, referring to the 
clause against diminution compensation, propounds 
this rhetorical uestion 

‘Is it primarily to benefit the judges, or rather to 
promote the publ veal by giving them that independence 
which makes for an impartial and courageous discharge of 
the judicial function ?”’ 

The phi ‘and courageous,” seems out of place 
in the foregoing | do not mean to be captious. I 


conceive the point to be one of some importance in 


this conne lo the extent that personal courage 


is engendered by protective equipment it is not real; 
and the nearer armor approaches being a panoply the 
less couragt juired of the wearer. A judge com- 
pletely hedged about by constitutional guaranties has 
little need for the quality called by that name. 

Then, at page 254, this language occurs: 

“If the tax in respect of his compensation be pro- 
hibited, it can find no justification in the taxation of other 


_ 


incomes as to which there is no prohibition; for, of course, 
doing what the Constitution permits gives no license to 
do what it prohibits.” 
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Even so—stressing heavily the tremendous word 
“If’—yet the view here expressed seems in direct 
conflict with what the Court, in an opinion by the 
same Justice, had said in Peck & Co. v. Lowe, 247 
U. S. 165. In that case a tax on income derived from 
exports was upheld although there is a clause in the 
Constitution which provides that “No tax or duty shall 
be laid on articles exported from any State” (Art. 1, 
Sec. 9, Cl. 5); and the decision was rested largely on 
the following ground: 

“It is not laid on income from exportation because 
of its source, or in a discriminative way, but just as it is 
laid on other income.” (P. 174.) 

The principle of this latter observation fits the 
facts in the Evans Case as the bark fits the tree, yet 
what was an ax for the goose became, by judicial al- 
chemy, shelled corn for the gander! 

Really, it is cause for wonder that Article III, 
Section 1, of the Constitution should have been thought 
to have any application whatever to the facts in the 
svans Case. Admittedly, the sum named in the judge’s 
salary check was not diminished, That continued con- 
stant month by month. And while, had the tax ap- 
plied only to judicial salaries, or had it in any way 
discriminated against the recipients of such salaries, 
the argument would have been both legitimate and 
valid that it was an indirect way of reducing the com- 
pensation of the judges, yet the fact that out of his 
salary Judge Evans was called upon to pay merely 
the same tax as that levied upon people generally 
would seem no more warrant for invoking Article I], 
Section 1, than would have existed for citing the 
clause forbidding the passage of a bill of attainder. 

And as to the matter of juridical independence, 
the judges who have taken office since June 6, 1932, 
have been paying taxes on their salaries, and does any 
one think for an instant that because of that fact they 
were less independent in the discharge of their duties 
than were those of their brethren who, by reason of 
the circumstance that they were appointed prior to 
that date, do not pay an income tax on theirs? 

As stated at an earlier point in this article, Jus- 
tices Holmes and Brandeis dissented in the Evans Case, 
the former writing a short opinion in which the latter 
concurred. I do not think that their dissent is in the 
slightest measure to be accounted for on any “con- 
servative” and “liberal” hypothesis respecting the 
members of the Court, for there was nothing in the 
case to give rise to a division along that line. No, it 
was due, I am sure, to sheer intellectual inability on 
the part of the dissidents to subscribe to the far- 
fetched theory presented in the majority opinion. This 
view of the matter is, to my thought, required by the 
following simple common-sense, yet  irrefragable, 
passage in the dissenting opinion: 

“In the first place, I think that the clause protecting 
the compensation of judges has no reference to a case 
like this. The exemption of salaries from diminution is 
intended to secure the independence of the judges, on the 
ground, as it was put by Hamilton in the Federalist, ( No. 
79), that ‘a power over a man’s subsistence amounts to 
a power over his will.’ That is a very good reason for 
preventing attempts to deal with a judge’s salary as such, 
but seems to me no reason for exonerating him from the 
ordinary duties of a citizen, which he shares with all 
others. To require a man to pay the taxes that all men 
have to pay cannot possibly be made an instrument to 
attack his independence as a judge. I see nothing in the 
purpose of this clause of the Constitution to indicate that 
the judges were to be a privileged class, free from bearing 








834 


1 


their share of the cost of the institutions upon which their 
well-being if not their life depends 

The courts of Montana, Kentucky, 
Delaware and South Africa also have rejected the view 
presented in the majority opinion in the Evans Case 
and have accepted that of the dissenting Fur- 
thermore, the courts of Wisconsin and Australia, prior 
to the decision of the Evans Case, had held a tax on 
incomes generally, including official salaries, not to be 
in conflict with constitutional, or equivalent, provisions 
against diminishing such salaries during the incum- 
bent’s term of office. courts of North Caro 
lina and Maryland have followed the majority view in 
the Evans Case 

In Taylor v. Gehner, (1932) 329 Mo. 511: 45 
S. W. (2d) 59, the Constitution, Article 6, Section 33, 
provided that salaries of judges “shall not be increased 
or diminished during the period for which they were 
elected.” The Court held that “it was never designed 
or intended to be a limitation upon the taxing power. 


1 
Missouri, 


one, 


Only the 


These propositions are so obvious that elaboration is 
unnecessary.” 
In Poorman v. State Board (1935) 99 Mont. 543: 


income tax 
directly or 


45 Pac. (2d) 307, the court said that the 
act “does not have for its purpose, either 
indirectly, the diminution of the salary of any public 
officer, but merely upon each indi- 
vidual, whatever his vocation, calling or business, his 
just proportion of the cost of maintaining the state 
government.” 

In Martin v. Wolfford (1937) 269 Ky. 411; 107 
S. W. (2d) 267, the court expressed the homely con 
viction that “those who are receiving their compensa- 
tions from the Commonwealth or its governmental 
agencies should bear their proportional part of main 
taining the very governmental institutions from which 
they derive their livelihood.” 

In DuPont v. Green (1937) Del. —; 195 Atl 
273, the Constitution of Delaware, Article 15, Sec. 4, 
provided that “No law shall extend the term of 
public officer or emoluments 
after his election or appointment.” A general income 
tax act was passed in 1929. Green was Attorney Gen 
eral of the State and took office after the passage of 
the act. He contended that his salary was not taxable 
because of the quoted provision of the Constitution 
By a unanimous court it was held that the salary was 
includable in income. The court, having in its opinion 
just stated that salaries “are among the ele- 
ments that compose the es’ acquisitions,” went 
on to say: 

“We do not think the inclusion of the salary of a 
public official in his gross income, nor the subsequent 
payment of the tax on his net income, has worked a 
diminution of his salary as such. The wages or salary of 
every citizen of this State have not, as such wages ot 
salary, been actually reduced by the payment of a tax on 
the net income ascertained ‘by including such wages or 
salary in the gross income. No more can it be said that 
a salary, merely because it is paid to an official, is reduced 
by a tax similarly ascertained.’ 

While the Delaware court was not dealing with a 
judicial salary, it intimated quite plainly that its deci 
sion would be the same if it were. 

In Wickhem v. Nygaard (1915) 159 Wis, 396; 
150 N. W. 513, a circuit judge’s salary was held in 
cludable in gross income although Article 4, Section 
26, of the Wisconsin Constitution provided, “Nor shall 
the compensation of any public officer be increased or 
diminished during his term of office.” 


seeks to impose 


any 
diminish his salary or 


simply 


taxabl 
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In Cooper v. Commissioner, 4 Comm. 
the High Court of Australia, without dissent. 
t] 





lere was no conflict between an income tax act and an 
Order in Council forbidding the diminishing of judges’ 
salaries. The court, by its Chief Justice. said: 


inclusion of a 





the rest of his income in an aggregate fund 

balance of which, after specific deductior in income tax 
is charged in common with the incomes of all othe: 
citizens of the State is different in principle from a direct 
diminution of his salary qua salary.” 

Another of the judges delivered a concurring 
opinion in the course of which, referring to the tax 
he made this simple revelation of the reductio ad ab 
surdum character of the contrary \ 

“It is imposed on all who come within the area pre 


taxation, whatever their rank 


raised for 


scribed for -Cupation 
It is does not think 
ot a Colonial Treasurer trying to levy a tax on the whole 


revenue purposes, and one 


people, yielding many hundreds of th ds of pounds, 
for the mere purpose of vindictively obtaining a few 
pounds from one or half a dozen judge 

As hereinbefore said, the courts of two States, 
North Carolina and Maryland, and only those two, 
have followed the majority view in the Evans Case. 


In Long v. Watts (1922) 183 N. C. 99: 110 S. E. 
765, it was held that the salary of a Superior Court 
judge could not be included in his inc 

The case was decided just two years after the 
Evans Case, and the opinion, in large part, is a virtual 
repetition of the majority opinion in that 

In Gordy v. Dennis (1939) Md. : 5 Atl 
(2d) 69, the Court of Appeals of Maryland, follow 
ing the same line of argument as the m: 
in the Evans Case, held that, under a p 


ne for tax pur- 


poses. 


jority 


Oovision of the 


opinion 





Constitution that “the salaries of the said judges shall 
not be diminished during their continuance in office,” 
the salary of a judge of a Baltimore court was exempt 
However, Chief Justice Bond, two other members of 


the court concurring, delivered an extended dissent- 
ing Opinion which, to my mind, is a devastating answer 


to the prevailing opinion. In the course of his im 
peccably judicial but energetic 
tice said: 


dissent the Chief Jus 


words of 
the diminishing 
their ordinary acceptation, 
adopting. If 
a judge’s salary 


“I would add that the mere meaning of the 
the Constitutional provision, prohibitin; 
of official salaries, if taken in 
do not support the construction the court is 
an income tax based on the amount of 
should be, within that meaning, a diminishing of it by 
legislative enactment, then it would be accurate to say 
that the salary of every private citizen subject to the 
tax is diminished by Act of Assembly; but we know that 
is not the sense of the words used.” 





He concluded in this telling way 


“As I see it, what is secured to a judge under the 
view adopted by the majority is not only an undiminished 
salary, but an undiminished salary plus a tax immunity.” 

After the lapse of a score of years, save one, the 
question in the Evans Case, not in its full scope, how 
ever, came again before the Supreme Court in the very 
recent case of O'Malley Vv. W d igGi, (May 22 


1939) 307 U. S. 3y a clause in section 22 of the 
Revenue Act of 1932 it was provid 

“In the case of Presidents of the 
judges of courts of the United States 
the date of the enactment of this Act, the 
received as such shall be included in gross 


(Continued on page 886 


United States and 
taking office after 
compensation 
and 
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income ; 
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LEGAL ETHICS AND PROFESSIONAL DISCIPLINE 








Lawyer’s Refusal to Testify Held Damaging 


O inference of guilt generally may be drawn from 
N a defendant’s refusal to testify in a criminal pro- 

ceeding, but it seems to be otherwise if a lawyer 
refuses to testify in a proceeding in which he is charged 
with professional misconduct. 

In the case of In re Fenn, 128 S. W. (2d) 657, 
664, the St. Louis Court of Appeals said: 

“In Section 22 of Rule No. 35, the Supreme Court has 
tersely pointed out that ‘the conduct of the lawyer before 
the court and with other lawyers should be characterized 
by candor and fairness.’ Conceding that this rule would 
ordinarily have application in cases not involving the law- 
yer’s professional conduct as the actual point of inquiry, 
it applies none the less, if not indeed with even greater 
force, to a proceeding such as this, where the sole matter 
in issue is that of the lawyer’s fitness to retain his privi- 
leged status as an officer of the court. Where that is the 
issue, and the lawyer charged with professional misconduct 
refuses to testify at the hearing on the charges made against 
him, not only is his refusal to testify to be taken as a 
strong circumstance against him, but his silence is in and 
of itself an act of professional misconduct warranting the 
severest condemnation of the court. Silence of a lawyer 
under such circumstances is not only wholly lacking in 
that ‘candor and fairness’ required by the rule above men- 
tioned, but is tantamount to concealment.” 


Aiding Illegal Practice of Law Held Ground for 
Disbarment 


In a recent case, the Supreme Court of Minnesota 
disbarred an attorney who was charged with lending his 
name to a corporation and to a disbarred attorney in 
furtherance of a systematic scheme for the solicitation 
of law business, the purpose of which was to exploit 
necessitous debtors on the one hand and unfortunate 
creditors on the other. In re Quigley, 287 N. W. 105. 

The record showed that, in 1926, Quigley had been 
disbarred by a United States District Court for attempt- 
ing to extort $1,250 from one Welch, a Minneapolis 
druggist. It appeared that “Quigley told him (Welch) 
that Federal Prohibition Agents had made several pur- 
chases of liquor from him and that affidavits of these 
illegal sales, as well as the bottles of liquor purchased, 
were in the Federal Prohibition Director’s office and 
that the Government had a strong case against him. 
Representations were made that a Prohibition agent 
who made the purchases was about to leave the serv- 
ice, and would be able to secure the affidavits from the 
files and to remove the liquor held as evidence as well, 
thereby destroying the Government’s case. This would 
be done if Mr. Welch gave Quigley $1,000 to pay the 
dishonest agent and $250 additional as attorney’s fees 
for Quigley. If Mr. Welch did not turn over the 
money he was assured that he would be convicted on 
the charge and sentenced to the penitentiary at Leaven- 
worth.” 

In 1932 Quigley was reinstated by the Federal 
Court because it was not shown that he had been guilty 
of any misconduct since his disbarment. 

This case suggests that it is generally both unwise 
and unfair to the public ever to reinstate a lawyer who 
has been guilty of sufficiently serious misconduct to 
warrant disbarment. More frequently, however, courts 
suspend such attorneys when they should disbar them, 
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only to find that they must later disbar them for other 
and generally more serious misconduct. 


Attorney’s Attempt to Sell Confidential Informa- 
tion Ground for Disbarment 


In In re Proujan, 13 N. Y. S. (2d) 241, the Su- 
preme Court of New York, Appellate Division, First 
Department, said: 

“The respondent in 1935 was compelled to seek finan- 
cial assistance from the W. P. A. He was assigned to the 
Contract Division of the Corporation Counsel's office. In 
the course of his work he became familiar with the case of 
Kennedy vs. The City of New York, an action brought to 
recover for extras in connection with the erection of a 
building for the City. In January, 1937, when the case was 
about ready for trial, the respondent attempted to sell to 
the attorney for the plaintiff confidential information ac- 
quired by him in the course of his employment, which he 
represented would be helpful to the plaintiff in the trial of 
the action. The plaintiff's attorney at once notified the 
authorities of the situation. 

“In an attempt to mitigate his conduct, the respondent 
testified that he was desperately in need of money to take 
care of a sick son and that he hoped to get some money 
from the attorney for the plaintiff by making him believe 
that he could give him valuable information but that he 
did not intend to give him anything that would really in- 
jure the City of New York. lf this testimony be accepted 
at its face value, the respondent obviously was using his 
position for the purpose of obtaining money under false 
pretenses. The excuse thus offered clearly indicates that 
the respondent has no proper conception of the conduct of 
an attorney.” 


New Code of Ethics Covering Criminal Courts Is 
Proposed 

A new code of ethics to cover practice in criminal 
courts is being drafted by a committee of some 78 
judges, district attorneys and practicing lawyers and 
will be submitted to the country’s bar associations for 
adoption, according to Robert Daru, president of the 
New York County Criminal Courts Bar Association. 

Discussing “Ethics in Prosecution and Defense” 
before visiting prosecutors at the Practicing Law Insti- 
tute, Mr. Daru said that there is great need for a code 
intended particularly for the criminal practice and said 
he knew of none such having been adopted by a bar 
association. 

He stated that the principles of the code have al 
ready been approved by the committee but the exact 
language has not been formulated. A _ considerable 
number of out-of-state judges and lawyers were col 
laborating in the work, which has continued for the 
greater part of a year, he said. 

It is impossible for a district attorney to be com 
pletely successful in his work because he cannot at the 
same time follow his conscience, the bar, the public 
and the press, Mr. Daru declared. To be truly ethical 
a district attorney must realize that his function is not 
to convict at all costs but to carry out justice impar- 
tially and this in spite of public clamor and political 
ambitions. Too often a district attorney fails to realize 
that in order to uphold the rule of reasonable doubt he 
must be ready to stand by while guilty men are acquit- 
ted so that no innocent defendant may be convicted. 
Perhaps, he said, the only solution to the problem of 
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removing politics from the district attorney’s office is 
to make the position a civil service job. 

Mr. Daru, once counsel to a U. S. Senate com 
mittee on crime and racketeering, questioned the fait 
ness of blue ribbon juries, saying that it was a “‘libel 
upon the whole jury system’ and that the Judicial 
Council of New York State had disapproved the prac 
tice. He also contended that it was clearly wrong for 
a district attorney to have the power to control the 
calendar of a court and to decide which judge shall sit 
in a given prosecution. 

Among the canons of ethics proposed is one mak 
ing it unethical for a prosecuting attorney to indict a 
defendant for a higher crime than that committed, a 
device frequently used to bargain for a plea of guilty 
of a lesser crime. Mr. Daru added that one of the 
most important functions of lawyers practicing in crim 
inal cases is to make certain that defendants are not 
convicted of a more serious charge than the crime a 
tually committed. 

Still another proposed canon would impose a duty 
upon a district attorney fully to disclose both to judge 
and jury the consideration offered for inducing a crim- 
inal to turn State’s evidence. Frequently, Mr. Daru 
contended, it is merely a race to see which criminal 
will confess first in order to get off lightly. The code 
of ethics will also prohibit both lawyers for the defense 
and district attorneys from expressing any personal 
opinion during trial as to the guilt or innocence of de- 
fendants. A district attorney has the duty of an “hon- 
est presentation of the evidence” and there his duty 
stops, he stated. 

It is the lawyer’s duty to defend a person when 
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assigned by the court, regardless of his own belief as 
to the guilt of the defendant, and t will so pro 
vide. 

Among other proposed canons ll be pre 
hibiting district attorneys from instructing 1eSSES 
not to talk to defense counsel. In addition, a district 
attorney will be forbidden to intimate to a jury that he 
knows more about a case than he can ve Finally 
attorneys will be prohibited from prosecu 
tions for the purpose of collecting n ng 
any other legal rights. 

Fees in Reorganization Proceedings 

In In re Standard Gas & Electric Company, not 
yet reported generally, the United States ¢ ut Court 
of Appeals, Third Circuit, approve of the 


trial court awarding a fee of $7,500 to counsel for a 





committee of stockholders of a corporation in process 
of reorganization under Section 77 ie old Bank 
ruptcy Act, when a compensatior $50,000 een 
requested. 

Judge Maris said: 

“The services rendered by the apy t are sufficiently 
described in the opinion of the idge (26 Fed 
Supp. 636,659), and it would serv il purpose t 
recite them here. Suffice it to say that a careful examina 
tion of the record has failed to convince us that the District 
Judge was guilty of an abuse of discretion in fixing the ap 
pellant’s compensation. It is clear that 1 f hi worl 
duplicated that of others and was, the re t properly 
compensable out of the debtor’s estat This, of course 
is not to say that these services r 
dered to his clients, but merely that t ye pa 
for by those clients alone 

“We can understand the appellant's « ppointment 
at the action of the court below. It bere: 
however, that a security-holders’ committee and it munsel 
in a corporate reorganization pri 
public capacity They look for co . tio! t the 
debtor’s estate, which may belong, i1 uit largely to 
others than those who have requested their services. Under 
these circumstances they cannot expect to | pensated 
at the rate which similar services would mand in 
purely private employment. ‘One of t ntrolling re 
sons for the enactment of section 77B tl le re te 
reduce the cost of reorganization ' vy. Recor 
struction Finance Corp., 297 U. S. 464 


Restriction Upon Use of Former Law Partner’s 
Name Approved by Akron Bar Association 
The \kron, \ssociation 

adopted the following resolution offered by its Commit 

tee Unauthorized and 


Ohio, Bar recently 


on Unethical Practice of Law 


“Whereas, The American Bar iS pl 
mulgated certain canons of legal etl ncluding canor 
No. 33, which provides in part as foll 

“*In the selection and use of a fi nat no false 
misleading, assumed or trade name should be used [he 
continued use of the name of a decease r former partne 
when permissible by local custom, is not unet ul, but care 
should be taken that no impositior ic 
ticed through this use,’ and 

“Whereas, The Akron Bar Associat has at1 
by resolution, by laws, or otherwise, bl cus 
tom in respect to the use of the name of a deceased or 
former partner or associate, 

“Now, therefore, in order to establ rule or regula 
tion in respect to the use of the name of a deceased or for 
mer partner or associate, be it resolved by The Akron Bar 
Association that any partnership or fir f lawyers prac 


ticing under a firm or partnership name in Summi 
Ohio, may use the name of a deceased or forme 


County, 


r partner 





or associate for a period of two years after 
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two years after one 
f its members 1 his connection with the 
firm, associat partnership, and be it further resolved 


issociate, oO! 


severer 


that it shall t il on the part of the surviving mem- 

* +} partnership to continue the 
é t ce d or former partner or asso 
ite Liter ] pel re oI tw% years 


Low Cost Legal Services Now a Live Topic 


Che September issue of the JOURNAL devoted over 

L page to t ription of a plan of the Chicago Bar 
\ssocia e low cost legal service for per- 
ns oO Plans looking to the same end 


¢ lsew he re 





nd ] Offers Plan 

\ ch the Cleveland Bar Association 

would prov ing lawyers to represent litigants in 
the conciliat nch of municipal court at a stand- 
ird price « 2 a case has been laid before a committee 
of the mun urt judges 

In supy the plan the bar committee told the 

judges that portant advantages would be gained 
it were 

l Mar ng of the facts and the law before 

each he result nproving the administra 
tion of jus 

, confused by the unfamiliar court- 
yom uuld be better satisfied if they saw 
eir cast é by their own counsel. : 

oo s probably would not complain so 

bitter] e courts as many of them have when 
they were 1 epresented by counsel. 

;- a cases would be presented more 
oroug ] more speedily. 

5 Phe ers would assist the transaction of 

business b é tiating settlements 
The re mendation for the creation of the list 
of young la was made on the theory that there 
vas a need f me bar sponsored and bar organized 
bureau tl provide services for clients who can 
pay some n not meet the full current fees. 

ry ( ition does not interfere with the 
Legal A ~ which gives legal service to people 
unable t pensation [he report is clear in 
stating that es of young lawyers two years in 
the pra e available for the small fee; that 
the pla to the « iliation branch of the 
nuni¢ that the use of young lawyers’ 
services is nal with the litigants. These litigants 
} ra esent their own cases in court. 

Phi ittee on municipal courts studied the 
ubjec han a year and made the recom- 
endat oung lawyers’ list, which recom- 
mendat mitted to the executive committee 
f the | and approved 
i/an Unsupervised Ne ighborhood Legal 

Clini 

Is at Irvington of the first neighbor- 
hood law « New Jersey inspires a warning from 
e Nex Law Journal that it is high time for 
the organiz r to look into the need for such offices 

ne control over their development. 

The clit which the standard consultation fee 
vill be $1 en each evening from six to nine, 
ind frot wo on Saturdays. 

TI irpose of the enterprise is to bring 
legal serv the reach of the low income group 

S legal aid but cannot afford to pay 


lawvers 
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Noting that there has been much bar organization 
discussion of this subject and that experiments are 
planned in Philadelphia and Chicago, the law journal 
points out in an editorial, however, that the clinic at 
Irvington is an independent undertaking without bene 
fit of bar supervision or approval. 

In such a venture, the journal contends, there is 
need to guard against impositions by members of the 
public and upon other members of the bar. In fact, 
if not conducted as an effort of the collective bar, these 
clinics can become the source of great harm to the 
public and bring upon the profession a serious re 
action. 

“The temptations of such uncontrolled legal clin 
ics become patent upon even the slightest analysis 
How can the individual practitioner ascertain, without 
some investigating agency, whether the prospective 
legal clinic client is rightfully entitled to low cost serv 
ice, or whether he is a chiseler? If individual lawyers, 
under the guise of ‘neighborhood legal clinics,’ can ad- 
vertise low cost services, there is nothing to prevent 
the wholesale openings of such ‘clinics,’ with the evils 
of unrestrained open competition following in their 
wake. 

“The ‘neighborhood law clinic’ in Essex County 
therefore presents a challenge and a threat. It chal- 
lenges the bar associations of the State and of Essex 
County in particular, to recognize a real social prob 
lem and to do something about it. If the bar associa- 
tions treat this problem as they do most others, then 
there is the threat of uncontrolled, unregulated legal 
clinics, with their opportunities for all sorts of ques 

(Continued on page 854) 
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SUBJECT: 


“TO WHAT EXTENT SHOULD THE DECISIONS OF 


ADMINISTRATIVE BODIES BE REVIEWABLE BY THE COURTS? 





IV 


ol 


CHALLENGE to the fundamental theories 
A Anglo-American government confronts us at the 
threshold of a discussion relative to judicial re 
view of administrative decisions. The outstanding fea- 
tures of the constitutional history of England are the 
achievement of supremacy by the English Parliament 
and the achievement of independence for the English 
Courts. These principles were made fundamental laws 
in the United States by the constitutional creation of 
three separate departments, executive, legislative, and 
judicial, each supreme in its particular sphere.' 

The debates of the Constitutional Convention and 
the Federalist papers of Madison and Hamilton show 
that this separation of powers was deemed by the 
founders to be of supreme importance. That view has 
been shared by statesmen, jurists, and writers.* Quite 
recently the Supreme Court has relied upon “the fun- 
damental necessity of maintaining each of the three 
general departments of government entirely free from 
control or coercive influence, direct or indirect, of 
either of the others.”* In his farewell address Wash 
ington warned against the dangers of usurpation of 
powers by any department. By virture of this division 
of power, it has been the American boast that this was 
a “government of laws and not of men.” 

The Challenge 

Now, these principles are frankly challenged by 
many advocates of greater administrative power. “The 
functional school of thought envisages as the all im 
portant consideration the adjustment of the machinery 
of government to the ends which need to be served. 

Functional thinking, of course, does not entirely 
ignore established categories, but it attaches no weight 
to their observance in the allocation of governmental 
functions.”* 

No basis is admitted other ‘than a conceptual one 
jor combatting the view that administrative authorities 
may be superior to courts for some purposes, or that 
personal government may under some circumstances 
be a good thing.’® The significance of the argument 





*Mr. Clyde Duffy is a member of the Bar of Devil’s Lake, 
N. D. At the recent meeting he was elected President of 
the State Bar Association of North Dakota 
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of Special Committee on Administrative Law, 61 A. A 
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is revealed in the proposition that “legislation and ad 
ministration, representing the of collectivism, 
clash to some extent with the courts, representing the 
interests of property owners.’ 

The “ends which need to be served” have been 
summarized in these words: “Within broad limits, gov- 
ernments both here and abroad are now attempting 
to manage the whole economic system in the interest 
of individual security, rather than to supervise a small 
section in the interest of free competition. They can- 
not escape from the task, or from maintaining adminis 
trative systems adequate to its performance.””* 

Not all advocates of administrative power 
been so blunt in stating the ultimate goal, but it is gen 
erally assumed by them that our old governmental in 
stitutions “have proved inept for a modern society.’ 
They would place no reliance upon the theories of Aris 
totle or Montesquiu,® nor upon “political dogma ot 
righteous abstractions.’”"” All agree that “it is hardly 
reasonable to assume that a judiciary, completely un 
trained in the problems of public administration, is 
more capable or more likely to reach proper results 
than experienced administrators selected primarily for 
their specialized knowledge, technical competence, and 
thorough familiarity with the intricacies of modern 
governmental policies.””™ 


fc rce 


1 
i 


have 


It might be suggested that new truths are fre 
quently old fallacies in new disguises, and that new 


problems are often merely the modern children of very 
ancient difficulties. It is true that the term “adminis 
trative law” originated only a half century ago,’* but 
that particular form of government is as old as history 
itself. It represents essentially the consolidation of 
legislative, executive and judicial powers. Such con 
solidation is found in authoritarian states from the ab 
solute monarchies of ancient days to the dictatorships 
of the modern era. 

That “personal government,” representing such 
consolidated powers, has proved fatal to individual lib- 
erty is the testimony of a thousand years of history. 
But to some, that testimony has no validity. Refer 
ence to it is regarded as merely a “conceptual” ap 
proach. To others the testimony of the ages is more 
convincing than the report of modern academicians 
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10. Note 8, supra, p. 536. 
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Here we encounter that disagreement between those 
who “assert our liberties as an entailed inheritance de- 
rived to us from our forefathers, and to be transmitted 
to our posterity” and those who “are prompt rashly 
aged parent in pieces, and put him into 
the kettle of magicians, in hopes that by their poison- 
ous weeds, and wild incantations, they may regenerate 
the paternal constitution, and renovate their father’s 
life.”"45 

Of course, if we are building a collectivist state 
which will manage the whole economic system, then it 
will be necessary to remake the entire framework of 
the American government. The history of Russia and 
Germany and Italy seems to prove that such a state 
cannot be maintained as a democracy; that constitu- 
tional safeguards must be discarded: that individual 
liberty must be sacrificed; and that all power must be 
concentrated in one dictatorial agency. As no mandate 
has yet been issued by the American people for such 
a revolutionary program, the task before us is to fit 


to hack their 


the necessary administrative changes into the frame- 
work of our constitutional system 


Defects of Administrative Justice 


The assumption that administrative bodies are se- 
lected for their “specialized knowledge, technical com- 
petence and thorough familiarity with the intricacies 
of modern governmental policies” appears to be based 
upon a “conceptual” rather than a “functional” ap- 
proach. The evidence thus far accumulated both in 
England and in the United States would seem to prove 
that the courts still remain superior to administrative 
bodies in determining questions relating to the consti- 
tutional rights of citizens to life, liberty and property."* 

“It places unbounded confidence in human nature 
to expect an administrator to perform his quasi-judi 
cial functions with complete disinterest, where he is 
also acting as prosecutor and jury. Other factors which 
aggravate the possibilities of injustice may be men 
lepartmental zeal to achieve results; (b) 

for reasons of expediency, subordinates 
are often permitted to make final determinations; (c) 
the making of determinations or rulings without for 
mal reasons therefor; (d) the fact that many adminis- 
trators, while expert in the field being regulated, are 
poorly versed in sound judicial technique; (e) the ubi- 
quitous pressure of political forces; and (f) the fact 


tioned: (a) 
, 


the fact that 


that administrators are frequently political appointees 
lacking competence, independence or security of of- 
fice.” 

Some of these defects have been emphasized by 
the President's Committee on the Reorganization of 
Executive Departments, in these words: “. . . the in- 


dependent ission is obliged to carry on judicial 
functions under conditions which threaten the impar- 


tial performance of that judicial work. The discre- 
tionary W the administrator is merged with that 
f the judge. Pressures and influences properly enough 
directed toward officers responsible for formulating and 
administering policy constitutes an unwholesome at- 
mosphe re which to adjudicate private rights. But 
the mixed duties of the commissions render escape 


from these subversive influences impossible. Further- 





13. Burke, On the Revolution in France. 
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vention A. B. A. pp. 149-154; Redmond, The Securities Ex 
change Act, 47 Yale L. Jour. 622; Hewart, The New Despot- 
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15. Report of Judicial Council of New Jersev, quoted at 
»4 A. B. A. Jour. 344 
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more, the same men are obliged to serve both as prose 
cutors and as judges. This not only undermines judi 
cial fairness; it weakens public confidence in that fair 
ness. Commission decisions affecting private rights 
and conduct lie under the suspicion of being rationliza- 
tions of the preliminary findings which the commission, 
in the role of prosecutor, presented to itself.”' 

The dangers of “administrative absolutism,” as it 
has been called by Dean Pound, have been repeatedly 
pointed out by the Special Committee of the American 
Bar Association on Administrative Law. Attention 
has been directed to the fact that it frequently happens 
that counsel for a commission “drafts rules and reg 
ulations for his commission, directs an investigation, 
files a complaint in the language of an outraged plain 
tiff, presents evidence to the commission to support 
the complaint, writes the opinion of the commission 
sustaining the complaint of his outraged plaintiff in 
judicial language adapted to the pertinent decisions of 
the court of last resort, and in event of appeal, moves 
heaven and earth to prevent a review of the facts.”"* 

Advocates of judicial review do not believe in “ju 
dicial infallability,” as some critics pretend to believe.’* 
Practicing lawyers know that neither judges, juries, 
nor administrative bodies are infallable. No doubt, 
most lawyers have greater faith in impartial judges, 
steeped in the traditions of legal procedure, than they 
have in partisan administrative bodies, acting without 
traditions of any kind and surrounded by “subversive 
influences.” However, the real basis for judicial re- 





16. Quoted at 47 Yale L. Jour. 637. 

17. Report Special Committee, Adv. Prog. for 1938 
convention A, B. A. p. 135 

18. Note 11, supra 
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view, for judicial supremacy in its proper field, for the 


maintenance of the cons separation of gov 
ernmental powers, rests up 
but 
and personal gov 


invidious compari 
sons, upon the danget msolidated powet1 
ernmet! 

Of course, the department 
be separated into watertight « partments.!® The cot 
stitution, which created the separate d 
vides a certain blending of powers \s 
Ministers’ Powe “it is inevitable that 
they should overlap” yet “the distinction is none the 


modern 


Committee on 


real—One of the main problems of a 


less 
democratic state is how to preserve the distinction, 
whilst avoiding too ri an insistence on it, in the 
wide borderland where it convenient to entrust mi 
nor legislative and judicial functions to executive au 
thorities.”’”° 

The propriety of a certain commingling of powers 
has long been recognized by the courts; and 
have also recognized « 
sity of giving administrative bodies the 
plement legislative acts by appropriate rules 
ulations is generally recognized Whether the same 





powe! tO ff 


and 





necessity exists for conferring upon them judicial 
power is still a debatable subject The tremendous 
development of these agenci luring recent years, 
coupled with greater delegation of judicial powers 
would indicate that the popular lict has been ret 


dered in favor of su delega 


Necessity for Judicial Review 


The one limitation which can prevent such com 
mingling of powers from becoming utterly destructive 
of the constitutional provisio1 this: that the dele 
gated power shall be so used not to displace the 
paramount power of the department to which the pows 
rightly belongs. Ordinarily, 1 legislature retain 
paramount control in its field | the right to revoke 
any delegation of power and to repeal any rule or reg 
ulation of the administrative el Phe judicial 
branch can retain its paramount supremacy only 


through the power of ré 
judicial power to review was 
the fact-finding powers of a 


sustained as not constituting a violation of due process 
or an invalid delegation jud power.’’“4 
In considering the extent the review which 


should be exercised by the court ne is met by a va 
riety of proposals and a | St vis ial 


criteria.2”> In recent years, the policy appears to have 
been to restrict such review as much as possible.*® On 
the other hand, propos have been made for the crea 
tion of administrative courts whi ild have power 
19. Dissenting opi f Just mes in Springer 
Governor of Pl ( : 89, 211 





20 Ou ited 1t 6 \ ' ; . x 19 See - 
Am. Jur. 881 

21 Wayman ¥y Southard. 10 W . 4 
Holman, 16 Pet. 25: Wichita r: 


ties Com. 260 U. S. 48: Pa 1 | g | s. Ryan, 29 
U, S. 388: Schechter Poultry Cor United States 14 
U, S. 495. 

22. Report of Spe ( .. BL A >. 7 

23. Id. p. 744 

24. Rosenberry, Power of the ( rts to Set Aside A 
ministrative Rules and ( s, 24 A. |] \. Jour 79. See 
Note 22, supra; McMal Mead S. D- 515, 139 N. W 
122; Report of Special Committee, 62 B. A. Rep. 806 

25. Stason, Judicial Relief from Administrative Act 
24 A. B. A. Jour. 274 

26. Masters, Making Administrat Action Safe 


\. B. A. Jour. 837, 840 
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» try de novo not only individual determinations but 
also the propriety of general rules.” 

[he recent legislative policy and these proposals 
lor general review are equally at variance with the 
spirit of the titution. The effort to give the exec. 
itive department ascendency over the il is merely 
a repetition of the errors of certain English kings. The 
contrary proposal to give a court power to review the 
wisdom of legislative or executive functions is equally 
inconsistent w fundamental policy.** Of course, con 
stitutional courts would refuse to a cept such power.** 
While greate uniformity in matters of review is desi1 
able, it is doubtful if any all inclusive method is pos 
sible There are essential differences in the nature 
ind functior1 of these administrative bodies, whicl 
necessitate different treatment. 


Classification of Administrative Bodies 

class of administrative bodies functions in the 
held of relations between the state and its citiz 
Civil Service Commission, the Veterans’ Administra 
tion, the Department of Public Lands, and the Indian 
_ommussioner may be cited as example ; 
with the ancient rule 
except with its cor 


f ; ] } ‘ 
conironted tha i sovel 





, 
cannot be sued 





manner it provides. Hence, the citizen ordinarily has 





no constitutional right to a judicial review of adminis 
Lb. fold 30 
rative action in this field.® 
It would appear that where the question is essen 
; ] + o sme q - sale } . 
ally one o rignt, a judicial review ud be pel 
mitted ;*! where it is a matter of gratuity, such review 
may be undesirable. This policy has been generally 
adopted by the Congress Thus decis s of the Vet 
erans’ Administration are final on questions of bonus 
payments and similar benefits, but are yyect to jud 
cial determination on questions of insurance.** There 
} f leer + - } 
as been a failure to provide revi ses, such 
is the determination of Indian heirsh 
\\ ] + hall , ¢ mrt . me ‘ s 
Vhile the heid otf taxation comes W } 5 gen 
] ; 7 > * als + 
eral classificat it occupies a pecullal ( Here 


the courts Nave inherent powe! to restrain discrimina 


ory although not unjust taxes.** Yet the power of the 
court 1s much more limited than it 1 connectior1 
with the regulatory functions of administrative bodies 
“Taxation, activities of the governm« ist be care 
fully distinguished from regulator ‘ : Phe 
right to levy d collect taxes has always peen recog 
nized as one of the supreme powers Of the state, esse 
tial to its maintenance.’ Leigh vs. Greene, 193 U. S 
19 The power of summary entorcet t which the 
eovernment enjoys in the taxation field is allowed be 


the lifeblood of a nat 


Cause reven;nt 

4 Note supra 

8 int ite Commerce Com S ( ( 

+ & a 

9. Muskrat vs. United States, 219 S 16: Post 
Cereal Co. vs. California Fig Nut Co., 272 S. 693 

30. Dismuke vs. United States, 297 U. S. 167; Crowel 
vs. Benson, 285 U. S. 522, 550; Ex e Bakelite C 
279 U. S. 438. This rule has been ch g 61 A. B. A 








2902 U. S 
239 U » ut W 2 
How Rules of 
34. Stewart Dry Goods Co. vs. Lewis. 294 U. S. 550. See 
Great Northern R. Co. vs. Weeks, 297 U. S. 135, for dis 
ssion of rul 
35. Report of Committee on Federal Ta f 4 BA 
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A detailed investigation of the many agencies in 
this classificati is impossible here. The questions 
involved are almost entirely matters for legislative con- 
sideration. Generally, the methods of review have 
proved satisfactory.*® The Board of Tax Appeals, with 

has been generally com- 


1 


appeal on’ legal questions, 
mended.*? 

\ second class of administrative bodies comprises 
those which exercise predominately administrative 
functions. Police departments, school boards, and a 
host of others come within this category. Manifestly, 
there can be no judicial review of a multitude of these 
administrative actions.** Recourse often may be had 
to the courts by injunction, mandamus or suit for dam- 
ages to redress illegal or arbitrary acts.*® 


There are, however, other administrative acts 
which do admit of judicial review. Such review has 
been provided in the case of certain decisions by the 


1 
} 


Postoffice Department.*® To the extent that such re 
view is practicable, it should be provided.*! It should, 
however, be limited to substantially the same review as 
is applicable to legislative determinations, which will 
be discussed under the next classification. It has been 
urged that the Postoffice Department exercises judi- 
cial powers.* This is hardly correct. Administra- 
tively, it must have general authority to determine what 
mail it will carry and what mail it will reject. Admin- 
istrative discretion and judicial power may sometimes 
appear similar, and unfortunately in the discussions of 
judicial review, they have been confused. <A proper 
consideratio1 judicial review requires the distinc- 
tion be clearly maintained 

The third class is composed of administrative 
bodies to which has been delegated legislative power. 
Examples are the Interstate Commerce Commission, 
irts in the several states, the Tariff 
boards to regulate hours and wages. 


and its counterp: 
Commission, 





Here we have authoritative pronouncements upon the 
proper measure of review and upon the distinction 
between legislative or administrative discretion and ju- 
dicial functions “When the legislature itself acts 
within the broad field of legislative discretion, its de- 
terminations are conclusive. When the legislature ap- 


points an agent to act within that sphere of legislative 
authority, it may endow the agent with power to make 
findings of fact which are conclusive, provided the re- 
quirements due process which are specially appli- 
cable to such an agency are met, as in according a fair 
hearing and acting upon evidence and not arbitrarily. 

In such cases the judicial inquiry into the facts goes 
no further than to ascertain whether there is evidence 


to support the findings, and the question of the weight 
determining issues of fact lies with 
within its statutory au- 


of the evidence 
the legislative agency acting 
thority 

“But the Constitution fixes limits to the rate-mak 
ing power prohibiting the deprivation of property 
without due process of law or the taking of private 
blic use without just compensation. 


property for pub 
When the legislature acts directly, its action is sub- 
ject to judicial scrutiny and determination in order to 
36. Report of Special Committee, 62 A. B. A. Rep. 806 
Note . pra, | 6RR 


3 u ) 
37 supra, 
38. Guthrie, Public Service Commissions, 14 A. B. A 


39. Dickinson, Administrative Law and Fear of Bureau 
cracy, 14 A. B. A. Jour. 51 14 

40. Note supra, p. 82 

$1 Not supra, p 748 

42. Id. p. 75 Compare Public Clearing House vs 
( ne, 194 S. 497 


prevent the transgression of these limits of power. The 
legislature cannot preclude that scrutiny of determi- 
nation by any declaration or legislative finding. Legis- 
lative declaration or finding is necessarily subject to 
independent judicial review upon the facts and the law 
by courts of competent jurisdiction, to the end that 
the Constitution as the supreme law of the land may be 
maintained. Nor can the legislature escape the con- 
stitutional limitation by authorizing its agent to make 
findings that the agent has kept within that limitation. 

Mr. Justice Brandeis suggested that the Fifth 
\mendment does not require a review of the facts by 
the courts even where constitutional questions are in- 
volved.** No doubt this amendment, standing alone, 
does not require such review.*° However, the ques- 
tion of whether a particular act or decision does violate 
that amendment or any other part of the Constitution 
is a judicial one; and since by Article III of the Con- 
stitution, the judicial power is vested in the courts, 
the courts must make the final determination, and if 
essential thereto, the courts must review the facts. 

That this is true where the legislative act or ad- 
ministrative order is challenged as violative of some 
of the so-called guarantees of personal liberty appears 
to be fully recognized.46 The Constitution provides 
that it—the entire Constitution, not a part of it—shall 
be the supreme law of the land. Hence, every part of 
it must be equally safeguarded by the courts.‘ Any 
suggestion of differentiation between so-called personal 
rights and property rights should receive no recogni- 
tion in any court of justice. Property has no rights; 
but citizens of the United States have certain personal 
rights guaranteed to them by the Constitution, includ- 
ing the right to life, to liberty, and to property. Con 
temporary as well as ancient history teaches that a 
loss of one right is quickly followed by a loss of all. 

The fourth class of agency is represented by those 
having large judicial functions. Here the purpose is 
not to determine controversies between the sovereign 
and the citizen, nor to establish rules or rates or stand 
ards of a legislative nature, but rather to determine 
controversies between third parties, or to punish for 
violation of the law, or otherwise to exercise judicial 
functions. Outstanding examples are the Federal 
Trade Commission, the Securities and Exchange Com 
mission, and the National Labor Relations Board. 

In such cases there should be a full review by the 
courts. Such review must include not only the ele- 
ments of the review of legislative or executive orders, 
but must call for the independent exercise of the judi- 
cial mind upon the correctness of the findings of fact. 
If such review has been found necessary in contro 
versies tried by the ordinary courts of the country, 
there can be no reason to doubt the necessity in con- 
troversies tried by an administrative agency.” Noth 


43. St. Joseph Stock Yards Co. vs. United States, 298 
U. S. 38. See also Interstate Commerce Commission vs 
Union Pac. R., 222 U. S. 541. 

44. Dissenting opinion in St. Joseph Stock Yards Co 
vs. United States, note 43, supra. 

45. Davidson vs. New Orleans, 96 U. S. 97 

46. See cases cited at note 4 to United States vs. Caro 
lene Products Co., 304 U. S. 144. 

47. Note 43, supra. In the article referred to at note 
38, supra, page 364, Mr. Guthrie said: “I am _ profoundly 
convinced the survival of liberty in self governing democracies 
will depend upon maintaining the supremacy of the law and 
affording the protection of judicial hearings.” 

48. See: Vanderbilt article referred to at note 2, supra, 
and Guthrie article referred to at note 38, supra. “Liberty is 
at stake and the courts are our last line of defences,” note 
26, supra 
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ing less can satisfy the requirement of judicial suprem 
acy in the judicial field. Any attempt by the legisla- 
tive department to hamper or impede such review 
should be nullified as an invasion of the judicial power 

Clearly a review limited to an inquiry as to 
whether a “fair hearing” has been given is wholly in- 


adequate. This has been demonstrated by the Na- 
tional Labor Relations Board. When its order ap- 
peared vulnerable to attack on that ground, it with 
drew the order,*® for the purpose of making a record 
correct in technical details. That Board may follow 


every formal rule for a fair hearing, but few believe 
it is an impartial tribunal. It is reminiscent of the 
vigilante “judge” who assured the suspected horse 
thieves that they would be given a fair trial—but they 
would be hanged at sundown \s has been pointed 
out by the Chief Justice, “An unscrupulous adminis 
trator might be tempted to say ‘Let me find the facts 
for the people of my country and I care little who lays 
down the general principles! ”® 

It is often urged both upon the legislatures and 
upon the courts, as grounds for accepting the findings 
of administrative bodies, that they are more expert 
than the courts in technical matters. Due recognition 
to such expertness can always be given by the courts 
in reviewing administrative orders; but expertness 
alone cannot be regarded as a substitute for imparti 
ality, fairness and a sense of justice. No doubt, the 
police of our larger cities are far more expert in de 
tecting crime than are ordinary judges and juries; but 
not unless strange ideologies supplant American theo 
ries will this country be ready to substitute a board of 
expert policemen in place of an impartial, though in 
expert, jury for the trial of criminal cases.** 

This classification of administrative bodies is in 
tended to be illustrative rather than exhaustive. While 
some agencies can be definitely fitted into one of these 
classes, others exercise functions attributable to several 
classes. For instance, the Department of Agriculture 
functions within each of the four classes. The primary 
purpose is to point out the important fact that there 
are very definite differences in the functions performed 
e various agencies, and that the character of the 


by these 
. 58 


judicial review must conform to these differences. 
What Are Judicial Functions? 

Many years ago it was held that whenever a powet 
is given to examine, hear and punish, it is a judicial 
power, and they in whom it is reposed act as judges. 
The line of demarcation between administrative and 
judicial determinations has been indicated in these 
words: “But the statute did not require special find 
ings; doubtless because the regulation authorized was 
general legislation, not an administrative order in the 


49. In the Matter of the Petition of the 
Relations Board, 304 U. S. 486, 

50. See: Address of Senator Burke in Congressional 
Record of April 5, 1938, and editorial in New York Times 
of July 5, 1937. 

51. Quote at 24 A. B. A. Jour. 396 

52. Such an idea has been advanced. 
at p. 147. 

53. See: Stason, Administrative 

Rev. 532; note 38, supra, at p. 363; 
746-754; Feller, Prospectus for Further Study of Federal 
Administrative Law, 47 Yale Jour. 647. The Report on 
Ministers’ Powers (Lord Sankey) draws the line betweer 
quasi-judicial functions, which would be committed to admit: 
istrative agencies, and judicial functions, which would be com 
mitted to regular courts. 

54. 1 Salk. 200. cited bv PR 
judicial power 
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See note 17, supra, 


Tribunals, 36 Mich. 
note 22, supra, at p. 
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nature of a judgment directed against an individual 
concern,””®5 

The theory of administrative sanctions presents a 
rather confusing problem. Under legislative authority, 
administrative penalties may be imposed in connection 
with tax laws, customs acts, and regulations relating 
to immigration.*® Warrant therefore may be found in 
the peculiar power of the government in matters of 
taxation and commerce with foreign powers. The 
fact that national banks are deemed instrumentalities 
of the government may likewise justify similar sanc 
tions to enforce banking regulations.*? 

Administrative penalties have been upheld in other 
cases where the justification is not so evident.** Never- 
theless, there are definite limits to such sanctions. Thus 
under the war power, the executive may create courts 
martial, which are wholly outside the scope of the judi 
cial branch,®® but it cannot use that power to super 
sede the judiciary in its proper field.’ Likewise, the 
theory of administrative sanctions must not be extended 
to cover the enforcement of criminal law nor the ad 
judication of private rights. 

Administrative jurisdiction over relations between 
the sovereign and its subject, or with reference to ac 
tivities which are permissible only as a government 


privilege is one thing; but similar jurisdiction with 
reference to ordinary affairs and businesses which 


men have a natural right to carry on is something else 
When the Federal Trade Commission issues a cease 
and-desist order against a manufacturer; 
Securities and Exchange Commission cancels a regis 
tration or expels a member of an exchange; and when 
the National Labor Relations Board finds an employer 
guilty of unfair practices, and imposes a penalty there 
for; it would appear that judicial functions are being 
exercised. Of course, this argume nt is based upon the 
premise that men have a natural right to engage in 
ordinary business and to carry on the ordinary affairs 
of life. That is in conflict with the totalitarian theory 
that the individual exists for the state, and would no 
doubt be repudiated by those who believe the govern 
ment should “manage the whole economic system.” 

Another difficulty arises in connection with the 
rule making power of the administrative agencies. Or 
dinarily, that is a legislative function, and such rules 
are subject only to such review as may determine if 
they are within the scope of constitutionally delegated 
power and are reasonable. 

There is, however, a definite limitation on the rulk 
55. Pacific States Box & Basket Co. vs. White, 296 
U. S. 176 While the limits of judicial power are hard 
to define, the courts have had no unusual difficulty in marking 
them in concrete cases. See: 11 Am. Jur. 904-907; Monon 
gahela Navigation Company vs. United States, 148 U. S. 312 
Downs vs. Hubbard, 123 U. S. 189; Dickinson, Administrativ 
Justice and the Supremacy of the Law, p. 21 

56. Lloyd Sabaubo Societa Anonima vs. 
329. See: Den vs. The Hoboken Land & 
18 How. 272. 

57. Bushnell vs. 
Rep. 745, note 5. 

58. See discussion in 61 A. B. A. Rep. 748 on 
of damages by Interstate Commerce Commission and 


when the 





Elting, 287 U. S 
Improvement Co 
Leland, 164 U. S. 684; 61 A. B. A 


award 
other 


agencies. A preliminary determination by an administrative 
body in certain cases of a technical nature may be useful 
See: 51 Harvard L. Rev. 1251. Where such technical inquiry 
is not needed, the courts maintain primary jurisdiction. Great 


Northern R. Co. vs. Merchants Elevator Co., 259 U. S. 285 
In all cases of private controversy the courts should have 
final and full power of review. 
59. United States ex rel French vs. Weeks, 259 U. S. 326 
60. Ex parte Milligan, 4 Wall. 121: Sterling vs. Co 


stantin, 287 U. S. 378 
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making power. “Rules should be made in advance of 
controversy and not pro hac vice for particular cases 
so as, in effect, to make a rule for a case for the time 
ing, which is in substance no rule.”*' In adopting 
the condemned practice, some of the administrative 
bodies are apparently carrying out the collectivist idea 
by adopting the Soviet proposition that “there is no 
law but only one rule of law, that there is no law— 
only administrative ordinances and orders.”®* Where 
such a so-called rule substantially amounts to a judicial 
determination, it should be subject to full review. 
The Supreme Court appears to have drawn an 
unwarranted distinction between the review appropri- 
ate to judicial questions involving constitutional rights 
and judicial questions of other character. In Crowell 
vs. Benson, the Court indicates that the legislature 
could not prevent the Court from “making its own ex- 
amination and determination of facts whenever that is 
deemed necessary to enforce a constitutional right 
properly asserted.” At the same time it holds that if 
there is “substantial evidence,” finality may be given 
to the administrative decision where constitutional 
questions or jurisdictional questions are not involved. 
The Court says: “To hold otherwise would be to de- 
feat the obvious purpose of the legislation to furnish a 
prompt, continuous, expert and inexpensive method for 
dealing with a class of questions of fact which are pe- 
culiarly suited to examination and determination by an 
administrative agency specially assigned to that task.” 
While there may be practical reasons for this dis- 
tinction, it can hardly be justified on constitutional 
grounds. As heretofore suggested, the real basis for 
a full review of the evidence on constitutional ques- 
tions is that such questions are judicial and must be 
subject to full review by the courts. The same theory 
should apply to any other judicial question. Further- 
more, it would seem that in all these cases, constitu- 
tional questions are inherently involved. If the Na- 
tional Labor Relations Board was wrong in forbid- 
ding one employer to express his opinion on labor 
unions,® or if it should be wrong in requiring another 
employer to pay idle strikers,” it would appear that 
the employers have been denied constitutional rights 
just as effectively as a stockyards’ company whose 
rates have been unduly lowered. The attempt to draw 
this distinction has given point to the attack made 
upon full review in cases where it is now sanctioned. 
Some of the state courts have refused to make an 
independent review of the facts even when constitu- 








61. Note 17, supra, at p. 137 

62. Id. at p. 146. 

63. 285 U. S. 22. See also Washington V & M Co. vs. 
National Labor Relations Board, 301 U. S. 142, where the 
Court says: “In reviewing the findings of the National 
Labor Relations Board—the Court will net review the evi- 
dence or weigh the testimony, but will reverse or modify the 
findings only if clearly improper or not supported by sub- 
stantial evidence.” That this rule allows some latitude is 
shown by the decision in Federal Trade Commission vs. 
Curtis Publishing Co., 260 U. S. 568. Opponents of judicial 
review claim the courts exercise the power of full review by 
indirection. See note 11, supra, at p. 593, and note 4, supra, 
at p. 565. Others have hoped the courts would do just that. 
See 24 A. B. A. Jour. 111. It is submitted that it would be 
preferable to follow the rule strictly where legislative ques- 
tions are involved and to repudiate it where judicial ques- 
tions are involved 

64. Watch-Dog of Liberty, The Forum, December, 1938 

65. National Labor Relations Board vs. Mackay Radio 
& Tel. Co. 304 U. S. 333 

66. See dissenting opinions of Mr. Justice Brandeis in 
Crowell vs. Benson and St. Joseph Stock Yards Co. vs 
United States. notes 20 and 43. supra 


tional issues were admittedly involved.“ This has 
been justified on the ground that the United States 
Supreme Court is not concerned with the distribution 
of power by the states and hence does not claim the 
same inherent power to review constitutional and juris- 
dictional facts in connection with orders made by state 
administrative bodies.“* Nevertheless, the state con- 
stitutions do create separate departments of govern- 
ment,® and the state courts should enforce those con 
stitutional provisions just as vigilantly as the federal 
courts should enforce similar provisions of the national 
constitution. The fact that the United States Supreme 
Court does not prohibit state courts from committing 
hara kiri is hardly sufficient grounds for them to adopt 
that practice. 

The practical reasons which have been advanced 
for refusing to make independent determinations of 
the facts are that such review would slow up adminis- 
trative action and that it would overwhelm the courts.” 
It may be admitted that these reasons are cogent, but 
they are not sufficient to warrant a denial of justice. 

No doubt such review would tend to slow up the 
administrative process. The entire process of demo- 
cratic government is slow. That is the charge that has 
been repeatedly hurled at democracies by European 
dictators. Thus far, however, the American people 
have preferred the slowness of democracy to the swift- 
ness of dictatorship. How much additional work 
would be cast upon the courts by adequate review can- 
not be foreseen. If that increase should make neces 
sary the appointment of additional judges or the crea- 
tion of additional courts, both can be done. If this 
country can afford an increase of two hundred thousand 
civil employees in the course of five years,” it can cer 
tainly afford such increase in the judicial branch as 
may be necessary. Justice cannot be denied as an 
economy measure, and recent studies of the bar would 
indicate that there is no shortage of personnel to man 
these courts. 

It seems probable that other factors have been 
more important than these practical reasons. When 
administrative bodies were first created, they were 
often met with hostility by the courts.** The actual 
need for such bodies and the popular demand behind 
them forced the courts to modify their position. They 
adopted the use of such phrases as “quasi-legislative” 
and “quasi-judicial” to justify the exercise of certain 
powers by these agencies. To the extent that the 
powers are really “quasi-judicial,” they are properly 
not subject to complete review. Realism, however, 
should require that the courts recognize the fact that 
many of the functions now exercised by those bodies 
are not “quasi-judicial,” but are strictly judicial. 

The question of whether the courts should assert 
this right of complete review in the face of legislative 
mandates to the contrary, is not controlling here.” 





67. Rosenberry article cited note 24, supra. 

68. Id. at p. 281. See: Consolidated Rendering Co. vs 
Vermont, 207 U. S. 541, Highland Farms Dairy vs. Agnew, 
300 U. S. 608. 

69. Vanderbilt article cited in note 2, supra, at p. 269; 
11 Am. Jur. 878. 

70. Note 67, supra; note 39, supra, at p. 597. 

71. Note 36, supra, at p. 799. 

72. Stone, The Common Law in the United States, 50 
Harvard Law Rev. 4, 16. 

73. Numerous authorities announce the rule that judicial 
powers cannot be delegated to non-judicial agencies. See: 
11 Am. Jur. 909-912. It has been held that this is true even 
though an appeal is given to the courts. Re Opinion of 
Justices, 87 N. H. 492, 110 A. L. R. 819. On the other 
hand large delegations have been upheld. Hunter vs. Colfax 
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This paper is predicated upon the basis of legislative 
action, as well as judicial action, to attain the desired 
goal. There have intimations that the courts 
might decline to make such review even though ex- 
pressly authorized by the legislature.** It is true that 
they will refuse to review the facts in connection with 
orders which are legislative or administrative in chat 
acter, unless constitutional or jurisdictional issues are 
involved.7® It appears clear they would not refuse 
where the action was essentially judicial in nature." 

The practical objections to judicial review 
very largely be eliminated by an expeditious proce- 
dure.** A proper foundation should be laid in the 
effective organization of the administrative bodies. 
Proper staffing, more uniform rules, and a separation 
of the prosecutor from the judge, are important.** The 
review should be had upon the record made by the ad- 
ministrative agency. Rather wide latitude should be 
given to the court in handling the appeal. If the rec 
ord is incomplete or competent evidence has been re- 
jected or there has been a failure to give a full and fair 
hearing, the court should have power to remand the 
record to the administrative agency or to take addi 
tional testimony through a referee, as the exigencies 
of the case make proper. 

The appellate court should give due weight to the 
findings of the administrative body. Where the ques 
tions are of a technical nature, where they require ex- 
pert judgment or opinion, where they involve com- 
plicated evidence, it follows as a matter of convenience 
and necessity that the courts must rely upon those find- 
ings to a greater degree than in matters of common 
knowledge.?® Where the court is satisfied as to the 
ability and fairness of the administrative body, it may 
very properly accept its findings in the absence of 
clear proof of error. Similar weight is now given to 
the findings of the trial court under the new federal 
court rules. 

The bill 


the American 


been 


can 


1 by the 
Association on 
valuable 


Special Committee of 
Bar Administrative 
Law,®” offers many regarding 
such appeals. It provides for departmental review by 
a board whose members have not been previously in- 
terested in the proceeding; and thus it eliminates the 
prosecutor-judge complex. The bill provides for a re- 
view by the regular courts. This is clearly preferable 


Co., 175 Iowa 245, L. R. A. 1917 D, 15, and 
cited Certainly, where recourse is had 
an administrative mandate, the Con 
the courts of full 
Klein, 13 Wall. 147 
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suggestions 





Consol. Coal 
cases hereinbefore 
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464. 

76. See: Stephens vs. Cherokee Nation, 174 U. S. 477; 
United States vs. Ritchie, 17 How. 533; United States ex 
rel Bernadin vs. Duell, 172 U. S. 576; Old Colony Trust Co 
vs. Commissioner of J 


Internal Revenue, 279 U. S. 716; United 


States vs. Klein, 13 Wall. 128 
77. John J. Parker, Senior Circuit Judge, recently said 
“We have seen a large part of the proper business of the 
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mnditions.” 24 A B A 


courts taken over by lay agencies an 
which cannot handle it as well as the c: 
procedure in keeping with modern 
Jour. 793 

78. See note 17, supra, at p. 159 note 36, supra, at 
pp. 801 and 822; Stephan, Fact-Finding Boards and the Rules 
of Evidence, 24 A. B. A. Jour. 630 

79. As Mr. Justice Stone said in 
in International Shoe Co. vs 
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urts. The lat- 
ter would tend to give validity to the commingling of 
powers rather than to separate them 
outlined in the bill is expeditious, and due latitude is 
given the courts in procedural matters 

However, 


to a review by special administrative c 


Che procedure 


there are some objectionable features 
the proposed measure. It would appear that the bill is 
too inclusive, and that sufficient attention has not 
given to the several classes of agencies here outlined 
The same review is provided for all with certain agen 
cies excepted. It would be preferable to make the 
statute apply to specific administrative bodies of a 
somewhat similar nature, and to enlarge the [ 
its application as experience warranted. A rather 
prehensive study would be required of the multitudi 
nous agencies affected by this bill before it could be 
determined that they could all be lumped in one meas 
ure,®! 

A specific objection should be noted to the 
sion for a review of the rules by the Court of 
This would be more likely to lead to ce 
clarify matters. The decisions of that court would not 
be binding upon the Circuit Courts « 


been 


nfusion than to 


\ppeal when 


the validity of the rules came into question in specific 
cases.5? 

Finally, the proposed bill does not dis- 
tinguish between the legislative and administrative 
functions of these agencies and their judicial func 
tions. In no case may the reviewing court go beyond 
determining whether there was substantial evidence to 
sustain the administrative decision. For reasons al 
ready pointed out, it would seem that while such limit 
ation 1s proper in reviewing legislative and administra 
tive acts, nothing less than a full review should be 


provided where judicial functions are be ng exercised 


Even the strongest advocates of adn agen 


cies recognize the strength of the argument for a com 


strative 


prehensive review of adminstrative adjudications. Pro 
fessor Fuchs says: 

“That aspect of the ‘rule of law’ which relates to 
judicial review of administrative decisions, i.e., orders 
directed to particular situations or persons, stands 


upon a somewhat different footing from review of gen 
eral regulations. Not 
immediately affected by such 
courts more at home in this field; but, in addition, some 


only are 


persons at 


1 


orders; not only are the 


evidence of definite abuses by administrative authority 
has been brought forward.’** 
Conclusions 
It is recommended therefore 
One, that the constitutional separation of govern 
mental powers be maintained, and that where a certain 
commingling is necessary in administrative bodies, sucl 
power shall be exercised subject to the final authority 


of the 
longs. 

Two, that, 
assume nor be given the power to review the wisdon 
of any legislative or administrative act of sucl 


department to which the power rightfully be 


accordingly, the courts should 





whether represented by rule, order, or other action 
Three, that where judicial questions are i 

the courts should have the power to fully rev h 

determination, and in this connection, to make such 

review of the facts as may be necessary for a proper 


disposition of such judicial questions 

Four, that where the judicial question relates to 
81. Feller article, note 53, supra 
82. Note 35, supra, at p. 686 
83. Note 4, supra, at p. 563 
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the propriety of an act legislative or administrative in 
scope the review should be limited to the following: 
(a) whether the act does transgress constitutional 
limitations ; whether it was within the jurisdiction 


of the administrative body; (c) whether it followed the 
law pertinent to the matter; (d) whether due proce- 
dure was followed to meet the demand of “fair play ;” 
and (e) whether it was arbitrary. 

Five, ere constitutional or jurisdictional ques- 
tions are i lved, the courts should have the right to 
review the facts de novo, but upon the question as to 
whether the determination was arbitrary or reasonable, 
the courts should go no farther than to determine 
whether there was “substantial evidence” to support 
the corm lusi 

Six, where the adminstrative act is essentially a 
judicial adjudication, the courts should have the right 


to fully review the law and the facts, just as they might 
upon appeals in equity. 

Seven, so far as possible the judicial functions of 
the administrative bodies should be segregated and ex- 
ercised by special boards, but judicial review should 
be by the regular courts. 

Eight, the review should be as expeditious as pos- 
sible and to that end the courts should have wide lati- 
tude in procedural matters. They should have the right 
to review upon the record made by the administrative 
board, or to send the matter back for further testimony, 
or to take additional testimony as the exigencies of the 
situation might require. 

Nine, the courts could be expected to give due 
weight to the findings and conclusions of the adminis- 
trative bodies, conditioned upon the expertness and 
fairness of their procedure and decisions. 
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Decisions of Mr. Justice Roberts as Umpire of Mixed Claims Commission, United States and 


Germany, Bring Labors of That Seventeen-Year Old International Commission to a Dramatic 


Close—Will Go Down in History as Greatest International Arbitration of Pecuniary Claims of 


One Country and Its Citizens Against Another 


By JosEpH CONRAD FEHR 
Member of the District of Columbia Bar* 


[TH the decision of Mr. Justice Owen J. Rob- 
erts of the Supreme Court of the United States 
’ [Ty 


pire of the Mixed Claims Commission, 


United States and Germany, in holding Germany re- 
sponsible for the conflagrations and explosions which 
took place on the “Black Tom” pier of the Lehigh Val- 
ley Railroad in Jersey City, N. J., on July 30, 1916, 
and nearly six months later, on January 11, 1917, in 
the Canadian Car and Foundry munitions plant at 
Kingsland, N. ]., the work of that seventeen-year old 
international tribunal comes to a dramatic close. And 


having disposed of more than 20,000 claims, large and 
small, it now goes down into history as the greatest 
international arbitration ever convened for the purpose 
of adjudi the pecuniary claims of one country 





and its citizens against another 
It should be noted that these so-called sabotage 
laims wl ran the gauntlet of judicial determination 
for nearly ten years were at first dismissed by the 
Commission as then constituted on October 16, 1930. 
A petition was later filed to reopen the case on newly 
discovered evidence. Argument was then had upon 
this petition before the late Roland W. Boyden, Um- 
pire of the Commission. Mr. Boyden died on October 
25, 1935, before a decision was reached. Mr. Justice 
Owen J. Roberts, of the Supreme Court of the United 
States, was then appointed Umpire. The petition was 
then again argued before Mr. Justice (Umpire) Rob- 
erts and the two commissioners representing the United 
*Mr. Fe s also a former Special Assistant to the Attor- 
ney Gener f the United States. He was for several years 
l States before the American- 


— el for the United 


States and Germany, and the Commission’s decision 
was again adverse to the American claimants. There- 
upon, the American agent, Robert W. Bonynge, filed 
a petition to reopen the cases on the ground that the 
Commission had previously been misled by false and 
perjured testimony and by suppression and by collu- 
sion between some of the witnesses for the claimants 
and on behalf of Germany. 

It was on the basis of the petition filed by Mr. 
sonynge and the proofs subsequently submitted that, 
after a checkered career of nearly ten years and vari- 
ous changes in personnel in the Commission and legal 
staffs concerned, Umpire Roberts finally ruled that 
Germany must pay the respective claimants involved 
approximately $55,000,000 in payment of the losses 
sustained by them. 

The Government of Germany has since “protested” 
the legality of this adjudication and served notice that 
the decision and award would be “ignored.” 

When it is recalled that during the 125 years prior 
to the World War the United States was a party to 
71 different arbitrations involving 24 other nations and 
all manner of pecuniary demands, this arbitration of 
war claims between the United States and Germany 
is particularly noteworthy. These 71 prior arbitra- 
tions resulted in total awards of less than $93,000,000, 
including the Geneva Award of $15,500,000, a single 
proceeding known as the Alabama Arbitration, in favor 
of the United States. The Alabama Arbitration alone 
lasted five years, the Commission filing a lump-sum 
award in order to settle 1,701 claims, including 448 
for the expenditure of war-risk insurance premiums 
which were summarily disregarded. As compared with 








846 


AMERICAN BAR ASSOCIATION JOURNAL 





this record the Mixed Claims Commission, United 
States and Germany, aside from the above mentioned 
sabotage claims, required less than eleven years to dis- 
pose of 20.425 claims resulting in total awards aggre- 
gating $260,000,000 (including interest). 

The United States and Germany began their mo- 
mentous arbitration on October 9, 1922. Its work can 
best be appraised through the following figures. Aside 
from the so-called sabotage cases there are 6,837 awards 
to private claimants carrying the total amount of 
$193,892,287.92. With the four awards to the Gov- 
ernment of the United States in the amount of $84,- 
961,534.18, the entire number of awards is 6,841, 
aggregating $278,853,822.10. These figures include 
interest only through September 30, 1935, interest run- 
ning on at 5 per cent ner annum on all amounts unpaid. 
Of these awards 6,498 have already been paid in full, 
and 304 have been paid approximately the principal 
amount, Stated in another way, there has been paid 
the sum of $135,379 216.93 in payment of nearly 7,000 
awards to private claimants in whole or in part. Pay- 
ments are made by the Treasury Department of the 
United States, under the Settlement of War Claims Act 
of 1928, out of a special trust fund therein created, the 
Federal Government having no obligation in respect 
of payment except to administer the account. 

The payments made on account of these awards 
were made possible by the Settlement of War Claims 
\ct of 1928. Later, on November 7, 1930, Germany, 
under the Debt Agreement with the United States of 
June 23, 1930, deposited in the Treasury of the United 
States her bonds running to the United States amount- 
ing to Rm3,169,700,000 (approximately $755,000,000) 
in order to satisfy her obligations. Of this amount 
Rm2,121,600,000 ($505,000,000) was to satisfy the 
awards of the Commission, and the remainder, Rml,- 
048,100,000 ($250,000,000), to meet the costs of the 
American Army of Occupation in Germany following 
the Armistice. The debt agreement was authorized 
by an American Statute of June 5, 1930, and a German 
statute of similar tenor. 

The: late Chandler P,. Anderson, of New York 
and Washington, an outstanding international lawyer, 
was for many years the American Commissioner. Dr. 
Wilhelm Kiesselbach of Hamburg, Germany, Chief 
Justice of the Hanseatic Supreme Court, was for many 
years the German Commissioner. Since 1934 the Ger 
man Commissioner has been Dr. Victor L. F. H. 
Huecking. Prior to Mr. Justice Roberts there were 
three Umpires, each of whom died. The late Wil 
liam R. Day, after retiring from the Supreme Court 
of the United States in 1922, was soon after appointed 
the Commission’s first Umpire by President Hard- 
ing. The German Government had requested Presi- 
dent Harding to designate an outstanding Amer- 
ican jurist. Mr. Justice Dav resigned as Umpire 
shortly before his death in 1923 and at the request of 
the German Government he was succeeded by the late 
Judge Edwin B. Parker, until then the American Com- 
missioner. Mr. Anderson then became the American 
member on the Commission. Following the death of 
Judge Parker on October 30, 1929, Honorable Roland 
W. Boyden of Boston, for several years unofficial ob- 
server for the United States at the Reparation Com- 
mission in Paris, became Umpire on January 9, 1930. 
Mr. Boyden died on October 25, 1931, leaving the po- 
sition of Umpire again vacant. Upon the invitation 
of both Governments, Mr. Justice Roberts, of the 
United States Supreme Court, agreed to serve as Um- 


pire in the winding up of the Commission’s work. When 
Mr. Anderson died several years ago he was succeeded 
as American Commissioner by Christopher B. Garnett. 

During the past sixteen years the United States 
has been represented before the Commission by Robert 
W. Bonynge of New York, who succeeded the late 
Robert C. Morris, also of New York, in June, 1923. 
He has since prosecuted before the Commission claims 
of the United States and American nationals assisted by 
a legal staff of which Mr. Harold H. Martin of Wash- 
ington has been Chief Counsel. Since practically the 
beginning of the arbitration Germany’s first Agent be- 
fore the Commission was Dr. Karl von Lewinski, an 
official high in the councils of the German Foreign 
office, who was succeeded in 1930 by Dr. Wilhelm 
Tannenberg, also an official of the German Foreign 
Office, and Dr. Tannenberg was in 1933 succeeded by 
Dr. Johann Lohman who, in turn, was in 1934 suc 
ceeded by Dr. Richard Paulig. 

The Agreement constituting the Commission re- 
quired that Germany be notified on or before April 
9, 1923, as to the nature and number of claims the 
United States intended to present. At that time there 
were only 12,416 claims filed for arbitration. These 
demands, comprising many claims since determined to 
have been unfounded or exaggerated, amounted in 
terms of claimants’ demands to the amazing figure of 
$1,479,064,313.92, including the Government’s claim 
for the cost of maintaining the American Army of Oc- 
cupation along the Rhine, estimated as of January 31, 
1923, at $255,544.810 subject to adjustments. This 
particular claim was later withdrawn by reason of the 
separate arrangement between the United States and 
Germany known as the Young Plan of 1929 (which 
superseded the Dawes Plan of 1924 and the financial 
agreement adopted by the Paris conference January 14, 
1925) calling for payment of this item by Germany 
directly to the United States. Under the subsequent 
Agreement of December 31, 1928 (contemplated by 
the Settlement of War Claims Act of 1928) about 
8,000 so-called late claims were allowed to come within 
the jurisdiction of the Commission which have all since 
been disposed of. 

Of the 6,837 awards in private claims, the princi- 
pal amounts definitely ascertained prior to the awards 
recently made with reference to the so-called sabotage 
claims, are, $2.409,431.31 in awards in the Lusitania 
group, $35,342,105.62 in the marine-underwriters 
group, and some $80,000,000 in other claims involving 
de*ths and personal injuries (other than through the 
sinking of the Lusitania group), American hull and 
cargo losses, damage to property in territory occupied 
by Germany, damages sustained through application 
in Germany of exceptional war measures, American 
interests in estates, debts, bank deposits, and bonds. 
In this connection, it should be noted that the repara- 
tion demands of the principal Allied and associated 
powers totaled about $32,000,000,000. 

The claims put forward by the Government of the 
United States as such were solely on account of de- 
struction of, or damage to, ships and cargoes. An 
award resulted in each case asserted. Totaling $42,- 
034,794.41, exclusive of interest, which runs at 5 per 
cent simple interest per annum, from November 11, 
1918, these awards are as follows: 
United States Shipping Board.... 
United States Veterans Bureau........ 
United States Railroad Administration 
United States Government Despatch 

Agency ea ere 


.$16,500.000.00 
24,319,095.41 
1,215,000.00 


699,00 
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The grand total of the principal of all awards is 
approximately $240,000,000. By adding interest due 
at the rate of 5 per cent from the numerous dates spe- 
cified in the awards, America’s total bill against Ger- 
many on account of both private and Government 
claims is well over $300,000,000. Of this amount there 
has already been paid to private claimants about $134,- 
000,000, payments on account of the Government 
awards being deferred, under the aforesaid Act, until 
the private claimants have been fully recompensed. 

The war-risk insurance premium claims, aggregat- 
ing in amount claimed $345,000,000, were, after elab- 
orate arguments and thorough consideration, dismissed 
by the Commission as ill-founded. Duplications amount- 
ing to approximately $100,000,000 including also ar- 
bitrary exaggerations in claims, scaled down the 
amounts demanded even more. As already pointed out, 
it was not necessary for the Commission to adjudicate 
the Government’s claim for the cost of the Army of 
Occupation. 

As compared with those entered by the late Judge 
Parker as the sole Commissioner of the Tripartite 
Claims Commission, these awards were indeed tremen- 
dous. That Commission rendered awards against Aus- 
tria totaling $370,032.14, including interest, which have 
already been paid. The awards against Hungary to- 
taled some $200,000, including interest. 

The United States had also seized certain Ger- 
man vessels which were valued by the Navy Board of 
Appraisal in 1917 at some $34,000,000. In the suits 
filed in the United States Court of Claims after the 
war (dismissed for lack of jurisdiction) the former 
owners of these ships valued them in excess of $230,- 
000,000. However, the late Judge James W. Remick 
of Concord, New Hampshire, the War Claims Arbiter 
named pursuant to the War Claims Act of 1928, apply- 
ing the particular rule of fair compensation prescribed 
by the Act, judicially determined in 1930, after very 
thorough argument and consideration, that the value of 
the vessels within his jurisdiction was $74,243,000 in- 
cluding interest to January 1, 1929. 

Judge Remick concluded his work as War Claims 
Arbiter on December 15, 1931. The amounts claimed 
in some 1200 cases filed with him by claimants prob- 
ably aggregated some $500,000,000. They were based 
on 105 ships, about 6,200 patents, and the Sayville 
radio station. No American had ever before been given 
sole power of decision, without appeal, in cases involv- 
ing such vast sums. The 288 awards entered by the 
Arbiter in favor of German nationals in the patent 
cases and the radio-station claim amount, with interest 
through 1928, to $12,485,387.83. With the ship cases, 
the awards to Germans aggregate $86.738,320.83, in- 
cluding simple interest at 5 per cent per annum from 
July 2, 1921, through December 31, 1928, as provided 
by the statute. 

The Act fixed a maximum limitation of $100,000,- 
000 on the awards. German nationals have already 
been paid substantial amounts of the awards, and pay- 
ments on account of the remainder, with interest, will 
be spread over a long period of years. The Arbiter 
also made 136 awards in favor of Austrian nationals, 
aggregating with interest $912,687.94. Eleven Hun- 
garian nationals also got awards, aggregating $53,800. 

In the light of the work thus accomplished, the 
return by the United States of the property seized 
during the war from then alien enemies presented for 
a time a difficult problem. This property was seized, 
in retaliation, under the original Trading with the 


Enemy Act, enacted October 6, 1917, and as since 
from time to time amended. The property was spe- 
cifically set aside under the Knox-Porter Peace Reso- 
lution which declared that in terminating the state of 
war as of June 2, 1921, the date of its passage, the 
property was set aside as a sort of pledge or security 
to ensure the payment of America’s war claims once 
their amounts were finally determined. The resolu- 
tion (incorporated as a part of the Treaty of Berlin, 
America’s separate peace treaty with Germany) pro- 
vided that: 


All property of the Imperial German Government . . . 
and all German nationals, which was on April 6, 1917, in 
or has since that date come into the possession of or under 
the control of, or has been the subject of a demand by 
the United States of America . . . be retained by the 
United States of America and no disposition thereof made 

. until such time as the Imperial German Government 
. Shall have made suitable provision for the satisfaction 
of all claims against said Government, or of persons, 
wheresoever domiciled, who owe permanent allegiance to 
the United States of America and who have suffered . . . 
loss, damage or injury, to their persons or property, etc. 

Eighteen years have now elapsed since the sign- 
ing and ratification of America’s treaties of peace with 
Germany, with Austria, and with Hungary. The Alien 
Property Custodian of the United States still has in his 
possession some property belonging to former enemy 
aliens which is being released as rapidly as ownership 
can be established. Although much of this property 
was seized during the World War, some of it was se- 
questered after the signing of the Armistice, even up 
to the time of the Knox-Porter Peace Resolution of 
June 2, 1921. 

The property thus taken over by the Alien Prop- 
erty Custodian was, however, not confiscated, as many 
persons believe. The Custodian sequestered the prop- 
erty of enemy aliens in accordance with the Trading 
with the Enemy Act which authorized outright confis- 
cation only of such property as could be used in the 
prosecution of the war and even then provided for 
remuneration, as in the case of patents. So, strictly 
speaking, the United States never confiscated any prop- 
erty. 

The practice of confiscating private enemy prop- 
erty, even though sanctioned by the law of nations for 
centuries, being contrary not only to the enlightened 
thought of the world but also repugnant to the long- 
established policy of the United States, statesmen and 
economists in and out of Congress for years endeav- 
ored to formulate a plan looking to the disposal of the 
property in the Custodian’s hands—at one time valued 
in excess of $600,000,000—in a manner fair and equi- 
table to the non-resident aliens (formerly enemies) 
from whom it had been taken, at the same time safe- 
guarding the interests of American nationals whose 
claims (likewise totaling hundreds of millions of dol- 
lars) were in the meantime being adiudicated by the 
Mixed Claims Commission, United States and Ger- 
many. 
It was urged by some that the United States make 
an unconditional return of all enemy property. Others 
argued that the United States should hold this seques- 
tered property as collateral security, or as a pledge, 
to insure the ultimate payment by Germany of the yet 
undetermined American claims. Many insisted that 
the United States exercise its right to confiscate this 
property, the courts having held that there is an abso- 
lute right of confiscation. It was also suggested that 
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this property be held as a set-off against the American 
claims that were yet to be adjudicated. 

The delay in winding up the affairs of the office 
of the Alien Property Custodian (now a Bureau of the 
Department of Justice) has undoubtedly been due to 
the many proposals offered as to how this property 
should be returned. Without undertaking to definitely 
define its post-war policy in the matter, Congress gov- 
erned itself to a large extent by the non-confiscatory 
policy adhered to by the American Government in the 
past, in the meantime keeping an eye on the American 
claims against the former enemy nations as they were 
being adjudicated. 

It was of paramount importance that the awards 
as determined by the Mixed Claims Commission be 
protected. With this understanding the arbitration 
proceeded in conformity with the never-failing desire 
of the United States amicably to adjust all such dif- 
ferences between this nation and others by justiciary 
instead of arbitrary methods. This attitude explains 
why the Alien Property Custodian was never author- 
ized to immediately return property held by him fol- 
lowing the re-establishment of peacetime relations with 
the former enemy countries. The way was paved, 
however, through various enactments of Congress, 
amending the Trading with the Enemy Act of October 
6, 1917, for the gradual return of the property to its 
erstwhile owners in a manner that was not confiscatory 
but at the same time vouchsafed ample time to both 
Germany and her wartime allies to provide ways and 
means of ultimately reimbursing the Government of 
the United States and American nationals on account 
of all just claims growing out of the World War. 
Hence, without officially admitting such to have been 
the case, the events leading up to the winding-up of 


the work of both the Mixed Claims Commission and 
the Alien Property Custodian enabled the United States 
and her wartime enemies agreeably to adopt a policy 
which in effect made it possible for the United States 
to always hold enough former enemy property in the 
hands of the Custodian as security or pledge to insure 
the ultimate payment of all just American claims 


against Germany and her war-time allies and nationals 

Time has shuwn that these necessary delays gave 
rise to a procedure that has harmonized with the pol- 
icy of this country as expounded since the days of 
Washington and as expressly provided for in Amer- 
ica’s separate Treaty of Peace with Germany. 

The property seized from former enemy aliens has 
thus from time to time been released in the following 
manner : 

(1) To American citizens (i. e., Americans re- 
siding abroad in enemy alien countries and occupied 
zones at the time the United States entered the World 


War); 
(2) To citizens of allied countries; 
(3) To American women married to enemy 


aliens prior to America’s declaration of war; 

(4) To citizens of countries newly created by the 
Treaty of Versailles and the Treaty of St. Germain ; 

(5) To citizens of Central European powers 
(80% to German nationals and 100% to the Austrians 
and Hungarians conditioned on the payment of Amer 
ican Claims against those countries). 

Turkish and Bulgarian property -had 
seized, although war was never actually declared against 
Turkey and I countries were 


also been 


3ulgaria, because these 
allies of Germany and the former Austro-Hungarian 
Empire. However, this property was returned to its 
former owners as quickly as it was possible to do so 
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Under the terms of the Settlement of War Claims 
Act of 1928, which also amended the Trading with the 
Enemy Act, practically all the property in the hands of 
the Custodian has rapidly been returned to the former 


owners or their successors in interest. Out of the 
$545,228,160.84 worth of cash assets and other property 
seized by the Custodian from alien enemies, $235,370,- 


096.92 was returned to the former enemy owners prior 

to January 1, 1924. At that time the Custodian had in 

his possession cash assets and other property an 

to $309,858,063.92. There were also the hips 

seized under the Congressional Joint Resolution of 

May 12, 1917, and the radio station and patents taken 
I 


lounting 


German s 


over from German nationals and also those belonging 
to former Austrian and Hungarian nationals 

During 1928, the first vear of the operation of the 
War Settlements Act passed that year, the Custodian 
and the Department of Justice paid out cash and se 
curities aggregating in value $31,500,600.67. 

Following the passage of the Settlement of Wat 
Claims Act of 1928, there were filed with the Alien 
Property Custodian 3,224 “war claims” pursuant 
thereto of which 2,259 have been paid and 687 dis 
allowed, with the exception of 329 claims involving 
trusts of less than $2,000 which have been paid in full. 


Practically all of the Austrian claims were paid 


before Austria was incorporated into Germany last 
year. 

By means of the tremendous post-war undertak 
ings above described the Government of the United 
States and American nationals have the satisfaction of 
knowing that both private and governmental claims 
against Germany and her war allies have, with the ex- 
ception of the sabotage claims, been settled and ad- 
justed amicably without deviating from the traditional 
American policies respecting the property of aliens 


While our wartime European allies have ever since the 
ratification of the Treaty of Versailles insisted upon the 
recognition of statements of accounts compiled by them- 


selves ex parte in the handling of the reparations and 


other treaty obligations, the United States has con 
sistently adhered to its practice of rbitrating the 
claims of her nationals as well as those of the Govern- 
ment through the machinery of a commission on which 


both Governments are represented, applying principles 
of international law whenever the express terms of the 
treaty gave rise to doubt. 

It is not unlikely that the United States and Soviet 
Russia _ will the appointment of a commis 
sion for the purpose of arbitrating the claims of the 
Government of the United States and numerous Amer- 
ican nationals on le incurred 


agree to 


based losses and damages 


during the Russian Revolution under Russia's various 
regimes during and after the World Wat 
The claims arbitration with Germany as well as 


the gradual return of the former enemy property se 
questered during the war have thus materially enhanced 
the prestige and authority of international law. In 
deed, they furnish, perhaps, the most concrete example 
to date for the friendly settlement of international con- 
troversies to which the 17th century Grotius, the Father 
of International Law, devoted his life in order to con- 
vince a doubting world, beset with many international 
disputes which had theretofore been causes of war, 
that arbitration is war’s only practical substitute 
Even though war clouds hover about the world 
as never before, the United States is still in complete 
agreement with Dante, who, more that hundred 
vears ago, declared: ‘Peace, the 


Universal Peace, is 
first blessing of mankind.” 





ns 
he 





THE SPONSOR SYSTEM UNDER LAW SCHOOL 
AUSPICES* 





By WiLL1AmM H. DAwson 
Professor of Law, Western Reserve University Law School 


N discussing the sponsor system I must be quite 

personal since my acquaintance with such a plan 

is confined to the one experiment at the School 
of Law of Western Reserve University where we 
have carried on a sponsor plan since 1932. I can 
only give you the background of this experiment, 
some account of the technique we use, and attempt 
some evaluation of it. 


The Missing Element in Legal Education 


The training of lawyers in America has passed 
through three stages. In the first stage little or no 
training was required. It was necessary only for 
the aspirant to the bar to read sufficient law to pass 
an examination. Typical of this period is the story 
of Patrick Henry’s admission to the bar, so delight- 
fully told by Moses Coit Tyler. His original study, 
lasting little more than a month, consisted of read- 
ing Coke on Littleton, and the Virginia laws. He 
was admitted to the bar “after much entreaty, and 
many promises of future study.” There can be no 
doubt that there were many similar cases through- 
out the nineteenth century. 

During the second stage some sort of organ- 
ized study over a period of time was prescribed and 
some contact with a practicing lawyer was neces- 
sary. This represented essentially an apprentice 
system. In many cases the training which the young 
lawyer acquired was thorough and adequate. But 
there can be no doubt that in a large number of 
cases the certification of the attorney was solely a 
matter of form. 

We are now in the third stage when almost 
everyone admitted to the bar is the product of a 
law school. With the growth of these professional 
schools, more adequate training has been given the 
student. With all the law schools’ advantages, 
however, there has been some loss. The young 
lawyer trained in the office of an attorney was 
trained in the atmosphere of actual practice. This 
advantage disappeared when professional training 
was taken over by the law schools. The loss was 
gradual at first since originally many students had 
some connection with a law office. The law school 
was used merely to supplement the apprenticeship 
method. With the increasing complexity of the law, 
the emphasis shifted from the office to the class- 
room. Then, too, the change in the organization 
of the law office was a contributing factor in com- 
pleting the shift of emphasis; no longer is the law 
clerk used to copy instruments in long hand under 
the critical eye of a preceptor. Work which for- 
merly was regarded as part of the lawyer’s profes- 
sional training is now done more efficiently by 
stenographers, clerks, and office boys. 

The modern law schools are training their stu- 
dents in the language and grammar of the law. 





*Address delivered before the Section of Legal Education 
at the Annual Meeting at San Francisco, July 11, 1939. 
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This task is certainly accomplished far better than 
when law was “read” in an office. But even this 
fine accomplishment has served to widen the gap 
between the law student and the practicing lawyer ; 
the law schools have not only taught the traditional 
language of the profession but they have presented 
to their students refinements of terminology and 
indeed have created a new language altogether. The 
law student and the older lawyers have very differ- 
ent fundamental concepts. There is great variation 
even among the law schools themselves. “Social 
desirability” may be the key phrase in one school 
and “economic repercussion” in another. Some of 
these newer terms have escaped from the classroom 
into the Restatements and many of them have been 
more confusing than helpful to the older lawyers 
who must rely upon more recent law school gradu- 
ates to interpret the terminology. 

There is a second function of legal education 
which seems to require a closer contact with the 
profession. A law student some time and some place 
must learn to apply the principles and concepts he 
learns in law school to actual living situations. We 
hoped that the “case method” of instruction would 
serve this purpose and it does to some extent. Our 
traditional “case method” is, however, far from the 
“case study” that has been developed in professional 
schools of social work. 

It is not an uncommon occurrence that men 
are admitted to the bar who have had no contact 
with a practicing attorney, and sometimes we find 
a graduate of a law school who has never been in 
a court room during the trial of a case. That there 
is a problem is indicated by the fact that Mr. Alfred 
Z. Reed of the Carnegie Foundation for the Ad- 
vancement of Teaching devoted his Review of Le- 
gal Education in 1929 to what he termed “The 
Missing Element in Legal Education.” 


The Experiment at the School of Law of Western 
Reserve University 


Early in 1929 the problem was discussed by 
the Faculty of the School of Law of Western Re- 
serve University, and the alumni were called into 
consultation. As an experiment an advanced Prac- 
tice course was offered to seniors in the School of 
Law which included, as an integral part, an interne- 
ship of six weeks in the office of a practicing attor- 
ney. It was conceded that this period of time was, 
of course, lamentably short, but it was felt that when 
the work was properly planned and supervised it 
would be the equivalent of a much longer period 
of ordinary experience. 

This plan was continued for four years with 
considerable success. It was popular with the stu- 
dents who without exception considered it of value 
to them. The lawyers were mindful of their tradi- 
tional obligation and their cooperation, therefore, 
was enthusiastic and their services given without 
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stint. The experiment was limited to a few students 
and has been temporarily discontinued because the 
amount of faculty supervision necessary is out of 
proportion to the number of students affected. 

The sponsorship plan is another experiment 
and a new attempt to bring about cooperation be- 
tween the law school and the bar, and to supply 
“the missing element in legal education.” Each 
student at the time of registration in the School 
of Law is required to nominate a practicing lawyer 
as a sponsor. If the student knows no practicing 
lawyer whom he wishes to nominate, the faculty 
choose one for him. An attempt is made to use 
sponsors within the particular field in which the 
student is interested, and college, fraternal, and re- 
ligious affiliations are taken into consideration. The 
selection of sponsors is not confined to alumni of 
Western Reserve University School of Law, and 
some of the most enthusiastic sponsors are men 
from other schools. Perhaps their lack of contact 
with the bar in their own student days leads them 
to recognize the value of the system. The students 
are expected to have a number of informal confer- 
ences with their sponsors in the course of a year. 

In the fall of each year a dinner is held for the 
students and sponsors. The dining together of stu- 
dents and teachers is one of the traditions of the 
bar which merits revival and perpetuation. Each 
student invites his sponsor to the dinner although 
I expect that in most instances the bill is paid by 
the sponsor. It is an inspiring sight to see lawyers 
and students alternately seated about the tables. A 
speaker is secured, not for the purpose of delivering 
the traditional after dinner speech but rather to give 
students and sponsors something of real interest 
which they may discuss together. We have been 
fortunate in our selection of speakers. Mr. Robert 
B. Tunstall, General Counsel of the Chesapeake and 
Ohio Railroad Co. spoke on “The University Way 
of Life’; Mr. Arthur T. Vanderbilt addressed us 
on “Legal Education”; Mr. George Maurice Morris 
in 1938 spoke on “Administrative Law.” 

In December, 1937, the President of the Asso- 
ciation of American Law Schools, Dean Lloyd K. 
Garrison, addressed the annual meeting of the Asso- 
ciation on the subject, “The House of Law in a 
Time of Change.” He suggested a plan similar to 
the sponsor plan as follows: 

“Could we not, for example, build around a given 
school a group of interested lawyers whom we might call 
preceptors, and who would be asked to assist in some such 
ways as these: 

“Suppose that in some, or perhaps all, of the courses 
after the first year, we were to give the students drafting 
exercises involving both points of law and practical prob- 
lems, and then have the preceptors correct at least a sam- 
pling of the papers and discuss in class the mistakes they 
had found and the way the problems ought to have been 
tackled. The knowledge that at least a portion of the 
papers would be scrutinized by a member of the bar should 
stimulate the students to efforts they might not make for 
us; and his comments in class would bite home as no 
ordinary lecture could ever do. This sort of device has 
already been successfully utilized by certain schools in a 
few special courses; my only suggestion is that we try 


it out on a broader scale and as a regular feature of course 
instruction. 

“Suppose further, if the preceptors were willing, that 
each were to take several students under his wing, meet 
with them once or twice a year and discuss their prob- 
lems with them, and then toward the end of their second 





year assign to each a choice of topics for a thesis in the 


final year. The faculty could help the students in making 
their selections; work with the preceptors in getting up 
suitable topics; look over the theses to make sure that 
they were in decent enough shape for submision to the 
preceptors; and require each student thereafter to submit 
the thesis and discuss it with his preceptor. Here again 
the student would be likely to put more thought into the 
work, and to regard it as less of a chore, than if it were 
to be done for us alone. 

“Suppose further—and this may be altogether fanci- 
ful, but the idea intrigues me and I| must inflict it on you, 
—that each preceptor, and the little group assigned to him, 
were to read, and discuss together once a year, a few books 
from a list worked up by the faculty and the preceptors 
not treatises, however great, but books about men and 
the law in action which would crack open the imagination 
and illuminate the legal scene—some of the works or col 
lected papers, for example, of men like Holmes, Maitland, 
Root, Brandeis, Pound, Cardozo, Berle, Frank, Robinson, 
Beveridge, Salmond, Arnold, Freund, Dicey, Radin—the 
list is endless and these are but samples, picked off-hand. 
Students would read in preparation for an evening with a 
lawyer where they would not read for a quiz by us; there 
would be little if any bluffing or racing over some one 
else’s abstracts; if the preceptor thought enough of the 
books to read them himself the students would take them 
seriously. But would the preceptors do this? There’s the 
rub. I don’t know; we couldn't tell till we tried; but I 
suspect we have overestimated the absorption of lawyers in 
their daily affairs and have underestimated their willing- 
ness and capacity to help in legal education; and I 
pect also that we have underestimated the latent hunger for 
learning and discussion which lies buried within most edu- 
cated adults, including lawyers, and which waits only the 
proper spur to reveal itself. We would, of course, have to 
make arrangements about books; to build up circulating 
libraries for students and preceptors: we might even give 
the preceptors the books of their choice each year. This 
would cost something, but a small library fee from the 
students would cover it.” 

Copies of this thought-provoking address were 
sent to the sponsors and we had many interesting 
comments from them. I hope that we may try out 
some of these suggestions at Western Reserve. 

No attempt is made through the sponsors to 
secure employment after graduation, although in 
several instances the sponsor has been of service 
to the student in this regard. It is common for the 
practicing lawyer to speak of the student as “his” 
student, and the services rendered to the student 
have been varied. Some lawyers take their students 
to court with them; others have referred to them 
memoranda of law for further research or criticism; 
still others have taken the students into conferences 
with clients. An attempt is made to secure from 
each sponsor an informal report as to his contact 
with the student. These reports are kept in the in 
dividual students’ files and constitute a valuable 
source of information when we are called upon to 
make recommendations of the students. Some re- 
ports are purely perfunctory and hence of little 
value. An amazingly large number, however, show 
that the sponsor has studied the man and has given 
us a frank and fair estimate of him. 

Some sponsors request that student grades be 
sent to them and we comply with such requests 
We hope that as a closer contact develops there 
will be more “checking up” on the students and 
hence a stimulus to more intensive work. 

We have found no lawyer who did not enjoy 
his contact with a student. When the plan has not 
effective we have found that the fault 
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with the student rather than with the sponsor. In 
some cases the students see no great value in the 
plan and fail to take full advantage of their oppor- 
tunity. In other cases, and the number is surpris- 
ingly large, the students exhibit a timidity and they 
hesitate to call upon their sponsors because they 
feel that they will be intruding. However, almost 
every student feels that his sponsor is a “friend in 
court,” and consequently approaches admission to 
the bar with greater confidence. 


Are We Recapturing the Missing Element? 


Even after seven years it is difficult to evaluate 
the results of this experiment. We are dealing with 
matter that is incapable of measurement. No ex- 
amination can be given to test how much the devel- 
opment of the students has been affected by the 
sponsor plan. We have at least exposed the stu- 
dents to the bar. We have to some extent con- 
trolled the exposure and have by our selection of 
sponsors attempted to make the contact wholesome. 
We think it has had an effect upon both the stu- 
dents and the lawyers. 

The law student needs something more than 
study of cases to develop a basis of experience suf- 
ficient to understand the problems of everyday life. 
The case material to which he is exposed is care- 
fully selected for pedagogical purposes. There are 
“pat cases” in almost every subject which appear 
in every casebook in the field. They are excellent 
expositions of certain theories but they lack the 
impact of actuality. This a student can grasp much 
better when his sponsor tells him of a case that 
“came in day before yesterday.” 

The profession needs a constant contact with 
each generation of law students in order to keep 
abreast of a rapidly developing language to which 
[ have referred. I have seen a lawyer blink when, 
discussing a problem in agency with a first year stu- 
dent, he heard for the first time of “the principal's 
manifestations of consent” and of “power given as 
security.” Perhaps by following some of the sug- 
gestions of Dean Garrison this effect upon the bar 
may be enhanced. 

I think, too, the law schools need a closer con- 
tact with the rank and file of the profession to keep 
us humble. So much is being written these days 
about what the professon requires and what the law 
schools should include in their curricula that it is 
all quite confusing. Let me quote from one such 
article: 

‘This would mean further foundation courses in col- 
lege, and in professional school, courses in the admin- 
istrative techniques of government and business and pro- 
found studies in the philosophy of government, in inter- 
national law, in comparative law, in problems of produc- 
tion, transportation, industrial organization, public service, 
credit and finance, marketing, labor, insurance, and a 
more complete articulation of all policies which lie at the 
base of our social order.” 

When all this is done I wonder who will con- 
duct foreclosures and partitions; who will collect 
judgments and settle line fence disputes. Or aren’t 
there any line fence cases now-a-days? We need 
to know in the law schools and our students may 
find out from their sponsors. 

Recently at the Western Reserve University 
School of Law we had a day’s conference with grad- 
uates less than ten years out who were practicing 
in towns and cities of under 50,000 population 
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There were no two from the same county so each 
spoke freely about his practice. One told us how 
he was dissolving small corporations that never 
should have been organized, thereby avoiding cer- 
tain burdens for his clients. One defended his col 
lection practice, and another told us of his probate 
work. There were no great problems of constitu- 
tional law discussed and international law was a 
closed book to these young men. They did, how 
ever, suggest that they would like to have a further 
conference on proceedings in aid of execution, reg 
istration of judgments, and exemptions. How large 
a proportion does this type of work constitute in 
the nation’s legal business? 

One of our sponsors is a tax consultant and to 
him was referred an enthusiastic young student who 
is sure that he wants to work in this field. The 
sponsor told him not to think of specialization until 
after several years of general practice. The student 
has not taken this advice because someone else told 
him that experience in the Treasury Department 
was what he needed. Perhaps it is this general 
practice, this run of the mine work, that develops 
in a lawyer a basis for sound judgment. 

The sponsor plan will not be abandoned at 
Western Reserve University. I hope we may bene- 
fit by experiments elsewhere. The responsibility for 
lgal training rests jointly on the law schools and 
the bar. Only by friendly cooperation can a desir- 
able result be achieved. 
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The Legal Aid Committee of the Ameri 
can Bar Association is concerning itself with 
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Chicago, Illinois l.egal Aid surveys. It wishes to be in a posi 

a = tion to answer definitely the question, “Is there 
LEGAL AID REVIVIFIED a need for Legal-Aid work in a part ticular com 

' munity?’ ‘Two surveys have been completed 

Legal Aid has been an important subject he datethe Gret in Batter County. Peon. and 

and a real movement ever since Reginald the second in the State of Washington. A 


Heber Smith’s “Justice and the Poor” ap- brief digest of the latter survey, conducted by 
peared. Bar Associations have had commit Mr i eee Semere « tember of the Bar 
tees, legal aid institutions have been created in 64F Seattle and also a member of the American 
various cities, and evidences of the need for Bar Association’s Committee on Legal Aid 
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Of late the tempo of the movement seems lOURNAI 
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in New York is consid 


ered complete and has been put in 








publication, it will be subniutted to competent and dis- 

interested criticism in order that it may be clearly es- 

tablished as a fair and accurate study. Its sponsors 

hope that it will also comprise an adequate interpreta- 

tion of the findings, in such useful and inspiring form 

than an effort to reproduce them will be made in many 
4 


places and that a correlation of social-legal purposes 
within and without the bar generally may be very 


greatly encouraged. If the whole work attains to the 
standard of merit intended, it will be published under 
the auspices of the Joint Committee toward the end 
of 1939.” 

Reference is also made in his article to the 
Butler County and the Washington State sur- 
veys, and also to one in North Carolina con- 
ducted by means of a questionnaire sent to the 
Bar of the State, the answers to which are said 
to have been illuminating. A committee of the 
Nevada Bar Association, we are told, is dupli- 
cating this procedure, and the Junior Bar Sec 
tion of the American Bar Association is taking 
steps to conduct a number of local surveys. 

In this connection it is appropriate again 
to direct attention to the September issue of 
the Annals of the American Academy of Po- 
litical and Social Sciences, which contains a 
valuable compilation of material “designed to 
show the progress made and the type of prob- 
lems with which the organized Legal Aid 
movement is now engaged.” The Academy’s 
policy of presenting bi-monthly symposia 
on subjects of outstanding importance is of 
course well known. The Bar and all interested 
in the Legal Aid movement are indebted to it 
for its issue dealing with “Frontiers of Legal 
\id Work.” 

TECHNIQUE OF LEGISLATIVE 

RELATIONS 

Along with the development of the tech- 
nique of public relations, to which so much at- 
tention is being given today by Bar Associa- 
tions of all kinds, there is proceeding the de- 
velopment of what may be termed the technique 
of securing legislative action on Bar proposals. 

This procedure no doubt has many as- 
pects, but the central and most necessary part 
of it is extremely simple—granting of course 
that the proposals have real merit. It is to 
refuse to scatter effort and influence over too 
wide a field by presenting so many proposals 
that the wearied legislators are likely not to 
pay much attention to any of them, and to se- 
lect two or three that are regarded as of out- 
standing importance and concentrate efforts on 
getting them through. As the Committee on 


the Administration of Justice of the State Bar 
of California, out of the fulness of its experi- 
ence, put it in its report to the recent meeting 
at Del Monte: 
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“All members of the bar who have had anything 
to do with the Bar’s legislative activity have been con- 
vinced that it has had too large a legislative program 
and that the Bar has weakened its influence with the 
Legislature by having bills on too many and too varied 
subjects even in the procedural field. 

“As a practical proposition, there is, of course, a 
maximum of influence which the State Bar can prop- 
erly exert either on public opinion or upon a public 
body such as the Legislature. That influence can be 
frittered away by advocacy of numerous logical but 
relatively unimportant matters, or it can reach its 
maximum efficiency by being concentrated on two or 
three important matters. . 

The same practical conclusion was reached 
last year by the Board of Commissioners of the 
Utah State Bar, as attested by the report of 
the proceedings of that body in the Dec. 1938, 
Bulletin. After hearing the report of the Leg- 
islative Committee it was resolved: 

“That a special effort be made to secure passage 
of the proposed Constitutional Amendment providing 
for non-partisan selection of judges and that no bill 
be introduced or action taken which might jeopardize 
the passage of this measure, but that after it has been 
passed or fails of passage, attention be given to the 
other measures on the legislative program.” 

Something over 2500 years ago Hesiod, in 
his ““Works and Days,” expressed the opinion 
that under certain circumstances “the half is 
greater than the whole.” Bar Associations are 
now realizing it. Their committees are telling 
them that, as a practical matter of securing 
action by Legislatures, not only a half but even 
a very small fraction of a proposed legislative 
program may be much greater than the whole 
program. 


PUTTING IT UP TO THE COURTS 
The great American legislator’s game of 
evading responsibility for a real decision as to 
the constitutionality of proposed legislation and 
action in accordance with it, or of avoiding ac- 
tive opposition to a supposedly popular meas- 
ure, which one really believes to be unconstitu- 
tional, on the theory that the Supreme Court 
of the State or Nation may be relied on to 
throw it out, even if it passes, still goes merrily 
on. 

The latest exhibition is in California. 
There what is known as the “Ham and Eggs” 
Constitutional Amendment, which will provide 
all voters of a certain age with $30 every 
Thursday, is soon to be voted on. According to 
former Attorney General U. S. Webb of that 
State, those citizens who are apathetic because 
they feel sure that the courts will declare it un- 
constitutional, if passed, may be leaning on a 
broken reed. The San Francisco Recorder of 
Sept. 20, quotes Mr. Webb as declaring that 
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such optimism is both unwarranted and dan 
gerous. He continued: 


“The ‘Ham and Eggs’ plan could not be attacked 
in the State courts at all. The only recourse would 
be the Federal courts, and they could pass only upon 
the single issue of whether the 30-Thursday warrants 
were mediums of exchange in conflict with those set 
up in the Federal Constitution 

“Even if the Federal courts struck out the ‘war- 
rants,’ California would still have embodied in its or- 
ganic law all of the other features of the amendment, 
including the 3 per cent gross income tax, the Credit 
Clearing Bank established with $20,000,000 of State 
funds, and the dictatorial control over the whole setup 
by the promoters of the scheme. 

“While there are many provisions in the proposed 
amendment in direct conflict with the State Constitu 
tion as it stands, the ‘Ham and Eggs’ Act carries with 
in itself provisions repealing every such existing con 
flict. It also specifically precludes any State court 
interference. 

The Courts were never intended to afford 
the citizen, whether legislating in a Legislature 
or ina State Referendum, an excuse for failing 
to discharge his own particular duty. It is a 
power which no one has ever accused them of 
arrogating to themselves and the too familiar 
reliance on it frequently leads to a sad disil- 
lusionment. There is no substitute for the in 
dividual man and his active sense of civic 
responsibility under our form of government. 


EXHIBIT OF RARE LAW BOOKS AT SAN 
FRANCISCO 

San Francisco is a long way from 
the city has its own independent life of 
art. Book lovers among the lawyers attending the 
American Bar convention were given a glimpse of 
the precious California ineunabula, which have only the 
more interest for dating in general from 1849 on. The 
exhibit was housed in the great central Court of the 
Veterans War Memorial Building where most of 
the Bar Association meetings were held. To reach the 
collection of books and manuscripts the visitor passed 
through a gallery whose walls were covered with the 
arresting colors and lines of Kardinsky, explained by 
a placard in these terms: 

What is it? A design. What does it mean? An 
arrangement of masses, lines, colors and textures de 
lightful to the eye. Although most art offers some 
thing else as well, all art depends upon just such 
design, just such visual stimulation, to give the spec 
tator pleasure. music, which works directly 
upon the listener’s emotions through his ears, abstract 
art directly the emotions 
through his eyes 


the East, and 
literature and 


Like 


works upon spectator’s 
Fleeing from this art as very new, and therefore 
probably bad, the men of law found themselves on 
familiar ground in the principal exhibit hall, with its 
eight priceless law books from the first half-century of 
printing, and many more dated in the low fifteen hun- 
dreds. The early books (in several languages) in the 
fields of law most vital to the west,—water, land, and 
mining,—attracted most attention, however. 
Particular interest attached to a sumptuousl) 
printed work catalogued as follows: 
De re metallica, translated 


Georgius Agricola 








Hoover, A. B., Stanford University, and Lou Henry 


Hoover, London, 1913. 

All the books in the San Francisco Law Library 
were destroyed in the fire of 1906, but the library now 
has 107,000 volumes. The libraries of the two great 
universities and of the San Francisco Bar Association 
were also drawn on for this exhibit, with many books 
loaned by private collectors. The San Francisco Bay 
area is clearly shown to be a treasure-house of legal 
lore. 


C. P.M 


COMMITTEE ON RIGHTS AND OBLIGA 
TIONS OF NEUTRAL STATES 

Mr. William R. Vallance, Chairman of the Sec 
tion on International and Comparative Law of the 
American Bar Association, has announced the organi 
zation in his Section of a Committee on Rights and 
Obligations of Neutral States. Among other subjects 
the Committee will examine the views expressed by 
authorities on international law concerning the rights 
and duties of neutral states in respect to measures 
taken by nations engaged in war. Precedents estab- 
lished by the practice of this Government, as well as 
that of foreign governments, will be examined, col- 
lected and classified. 

The Honorable William S. Culbertson, former 
American Minister to Rumania, and American Am- 
bassador to Chile, has consented to act as Chairman of 
the new Committee. Before his appointment in the 
Diplomatic Service Mr. Culbertson was a vice-chair- 
man of the United States Tariff Commission and has 
been a careful student of international law, particularly 
as applied to commercial transactions. He is now in 
the active practice of law and a professor in George 
town University. 

Other members of the Committee will be selected 
with a view to having all parts of the country repre- 
sented on the Committee. It is expected that an im 
partial and unbiased report representing the views 
of outstanding members of the Bar on this subject 
will be forthcoming from this representative Commit 
tee. 


Legal Ethics and Professional 
Discipline 
(Continued from page 837) 


tionable practices. It will not do for the bar associa 
tions to crack down on such efforts in a negative man 
ner only. The alleged need for such legal clinics has 
not been substantially disputed. If there is a public 
need, it should be met. The public may well resent the 
action of a bar association in Opposing efforts of indi 
vidual lawyers to fill an alleged public want without 
such association itself doing anything about it affirm- 
atively. 

“Before a great many more individual lawyers be- 
come imbued with the zeal of serving the low income 
public and before too many complications in the mat- 
ter of public relations arise, the Essex County Bar As- 
sociation and the others in New Jersey had better give 
this problem some special attention.” 

THE COMMITTEE ON PROFESSIONAL 

ETHICS AND GRIEVANCES, 
H. W. ARAN’ 


Chairman 
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PLAN FOR PRE-TRIAL PROCEDURE UNDER NEW 


RULES IN DISTRICT OF COLUMBIA 





Fundamental Purpose of Pre-Trial Procedure—Advantages to Be Expected from Proper Use of 


It—Importance of Substantial Preparation of Case by Counsel before Pre-Trial—Stipulation of 


Facts—Compromises—Details of Program of District Court etc.* 


By Hon. BotitrHa J. Laws 
Judge District Court of the United States, District of Columbia 


N June 6, 1939, the District Court of the United 
States for the District of Columbia adopted a 
program to inaugurate a systematic plan of pre- 

trial procedure in civil cases pursuant to Rule 16 of 
the Rules of Civil Procedure for the District Courts 
of the United States. When it did so the Court 
authorized steps to be taken to acquaint members of 
the bar with details of the program. Upon request of 
the District of Columbia Bar Association, I gave to 
the Editor of the Bar Association Law Journal a copy 
of a written report which I had made to a sub-com- 
mittee of the District Court following investigation of 
pre-trial procedure in other jurisdictions, principally 
in Detroit and Boston. This report was published in 
the July, 1939, issue of the Journal. President Darr 
then invited me to discuss the procedure before a 
Special Meeting of the Association and it is in answer 
to this invitation that I appear tonight. 

Before a discussion of this program of our Court, 
permit me to express my gratification over the coopera- 
tion which has been given the Court by this Association 
and by other members of the bar. We have had not 
only encouragement; we have had active work and 
hard work of your committees and of individual law- 
yers of our bar. One lawyer at his own expense went 
to Detroit and Boston to aid in the investigation. 
Another while in Detroit on other business took time 
to attend pre-trial sessions then being held in that City. 
A committee of lawyers worked on and prepared a 
list of questions to be investigated in Detroit and Boston 
concerning points which might be encountered if the 
practice were adopted here. A committee of this Bar 
Association chosen by your President has worked out 
suggestions of topics to be covered in various types of 
cases to be pre-tried and my examination of these 
shows a painstaking and efficient job. One prominent 
member of this Association offered to give up re- 
munerative employment if his being engaged in that 
employment would interfere with progress in pre-trials 
of his litigated cases. The Court warmly appreciates 
this manifestation of interest, this work and this co- 
operation, and it is recognized to be highly desirable 
that the same friendly cooperation and work shall be 
given you by the Court in trying to make this new 
venture a success. 

In carrying on this new practice it is inevitable we 
shall encounter obstacles. Law practice is made up 
of obstacles and pre-trial procedure will not eliminate 
them. But the cooperation which has been so evident 
on your part promises substantial success. It is hoped 
we shall not have to face any who come into Court 








* Address delivered before the Bar Association of the District 
of Columbia 





with a defeatist attitude or those who simply stand pat 
and refuse to cooperate. In other jurisdictions we have 
learned there have been some attorneys of this type, 
but they have been in the minority. Because of what 
has occurred I am encouraged to feel assured the Court 
will have full and complete assistance of counsel in this 
jurisdiction. 

Rule 16 of the New Rules of Civil Procedure reads 
as follows: 

“In any action, the court may in its discretion direct 
the attorneys for the parties to appear before it for a 
conference to consider 

(1) The simplification of the issues; 

(2) The necessity or desirability of amendments to 
the pleadings; 

(3) The possibility of obtaining admissions of fact 
and of documents which will avoid unnecessary proof; 

(4) The limitation of the number of expert wit- 
nesses ,; 

(5) The advisability of a preliminary reference oi 
issues to a master for findings to be used as evidence 
when the trial is to be by jury; 

(6) Such other matters as may aid in the disposition 
of the action. 

“The Court shall make an order which recites the 
action taken at the conference, the amendments allowed 
to the pleadings, and the agreements made by the parties 
as to any of the matters considered, and which limits the 
issues for trial to those not disposed of by admissions or 
agreements of counsel; and such order when entered con- 
trols the subsequent course of the action, unless modified 
at the trial to prevent manifest injustice.” 

In speaking of pre-trials, we often hear stressed 
the point of clearing up the docket of the Court. This 
is one objective and a greatly important objective. 
But, as one of our lawyers who is a member of the 
Committee on Pre-Trial of the District of Columbia 
Bar Association pointed out, there is far more involved 
in pre-trial procedure. Pre-trials are to clarify issues 
of a case, so that at the actual trial immaterial and 
collateral issues do not become the central theme of the 
litigation. What is the substantial issue or issues over 
which the case is to be fought? There should be no 
surprises as to points to be tried, no unexpected coups 
which might thwart justice, and no forcing to produce 
evidence as to points concerning which there can be 
no question. 

Professor Sunderland of Michigan, speaking of 
the theory and practice of pre-trial procedure, pointed 
out that the function of judicial process is to boil a 
litigated case into two fundamental questions: First, 
what is to be decided? Second, how should the de 
cision be made? He stressed the importance of plead- 
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ings being expressive of truth in fact. In this regard, 


Professor Sunderland stated 

“Truth in pleadings means, of course, the existence 
of a reasonable ba in fact. Every issue involves con 
tradictory assertions which cannot both be true. But if 
the pleader alleges nothing which he cannot substantially 
support by evidence, and denies only that which he has 
substantial grounds fo ntroverting, the issues will be 
true issues. 

“False issues may not be due to bad faith. They may 
result from ignorance or bad judgment, or merely from 
the desire to profit from the turns of fortune which have 
always been inherent in litigation under our traditional 
system of procedure. But whatever their cause, the burden 
which such issues place on the parties, the witnesses, the 
court and the public is a serious one.” 


It is recognized that frequently when a suit is 
initiated in Court, the cause of action is stated in vari 
ous ways and sometimes in inconsistent ways. In these 
cases the trial Court often requires an election at the 
beginning of the trial, so that the defendant may know 
what to expect and how to frame his defense. In some 
instances, a defendant in the early stages of the case 
may make denial of certain facts or set up allegations 
of facts which are inconsistent, and thus leave the 
plaintiff in a position where he must speculate as to 
which issue will be tried. Pre-trials are intended to 
bring about a clarification of these points before the 
trial is actually begun. Counsel having prepared the 
case substantially for final trial, which is essential to 
an effective pre-trial, are in a position to know what 
is the issue to be stressed and also what immaterial 
points should be abandoned. Since at the final trial 
it would be necessary to pitch the case on a definite 
theory by the opening statements of respective counsel, 
it is not unreasonable to ask counsel to accelerate the 


furnishing of this information to the opposite side 
within the short period by which the pre-trial session 


will precede the final trial session 

If the Court and counsel approach pre-trials of 
cases with these thoughts in mind. not only are the 
lawyer and litigant served, but also consideration is 
given to the citizen who happens to be a witness, 
sometimes at considerable expense and inconvenience 
Many times he will be witness to a point as to which 
there is no real question. If this point is stipulated 
he is excused from attending court. It is unfortunate 
when lawyers and courts become indifferent to the 
problems of witnesses. In our experience as trial law 
yers, we frequently find witnesses to be reticent about 
giving information. However, if they come to have 
reasonable assurance that having truthfully given the 
information they possess and having been corroborated 
by other witnesses, the plain fact will be stipulated, 
it is likely we shall find them more accessible to render 
assistance to the courts and to litigants 


Amongst the other advantages of pre-trials, it ap- 
pears likely that they will discourage so-called “strike” 


~ 


suits, brought either without any merit or where there 
is some merit, yet the amount claimed is greatly and 
unreasonably exaggerated. A pre-trial judge may be 
firm in his attitude towards these cases. While he will 
not be in a position to control them, yet this type of 
case often is easily detected and it will prove em- 
barassing for trifling counsel to encounter a pre-trial 
judge, who, unlike the judge at final trial. would be 
free to talk over the merits and make suggestions as 
to the disposition of an unwarranted or an exaggerated 


case. 


It is recognized that all cases may not be effec- 
tively pre-tried. There are some which of necessity 














will proceed perfunctorily at pre-trial. In some cases, 
the issues are simple ; there is no possibility of stipulat- 
ing facts; no possibility of settlement. In these cases, 
the pre-trial judge will not undertake to control or 
direct counsel, but will promptly pass the case on to 
the ready-for-trial calendar. 

It becomes obvious from what hz 
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it is essential that a case should be sul é pre 
pared for final trial prior to the time it is heard at 
pre-trial. This point cannot be too strongly stressed 
The conflicting theories of the case are to be stated 
by the Court; opportunities for amendment and giving 
continuances for this purpose, if necessary, are to be 
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made available ; possible discussions as to compromise 
are to be held. In most instances the final trial will 
be reached within less than a month. If the cases are 
not thoroughly prepared prior to the pre-trial hearing, 
these important points cannot be considered and the 
objects of the hearing will be frustrated. Therefore, 
the Court will expect counsel to come to pre-trial ses 
sions not to take the opening step in preparation for 
trial, but after a state of full preparation, to proceed 
with what may be termed a “dress rehearsal” of the 
final trial. If there is any one thing that should stand 
out in what is said to you on this occasion, it is the 
vital importance of this thorough preparation prior to 
pre-trial of your cases. 

There are a few observations which may be made 
with regard to stipulation of facts. It is recognized 
that the pre-trial Judge should grant latitude to counsel 
in regard to litigating facts concerning which there is 
reason for dispute, and should sanction a presentation 
of facts through witnesses where it would seem neces 
Sary to give a proper picture of the case. However, 
where a point is perfectly clear, there is no sound 
reason for litigating it, and no need to have the witness 
appear, the Court is justified in expecting a stipula- 
tion at pre-trial. As has been indicated, counsel should 
not be in a position to maneuver so as to put the op- 
posing side to expensive proof of plain and readily 
ascertainable facts, nor should they set a trap for un- 
wary adversaries where justice may be defeated. The 
fair lawyer will not do this. The tricky lawyer will 
not be permitted to do it, so far as the Court will have 
power to prevent it. 

Some counsel have had misgivings as to the action 
of the pre-trial Judge in reference to compromises. 
They seem to fear the Judge may prove too zealous in 
his attempts to bring about compromises. As you 
doubtless know, I have attended a number of pre-trial 
sessions in Detroit and Boston, and I have found the 
Judges in these jurisdictions have not attempted to im- 
pose their wills on counsel, so far as settlements are 
concerned. They have recognized, as I feel sure your 
Judges will, that a litigant is entitled to have his case 
heard in Court. But in discussing the case informally, 
as is the practice at pre-trials of cases, weak points 
of facts and weak points of law often arise and counsel 
who theretofore had had complete confidence in his 
case became doubtful and after a continuance decided 
to relent in their positions. Sometimes the client had 
been the obdurate one, even to the point of distrusting 
his counsel. In some cases, for strategical reasons, 
counsel had hesitated to open discussions of settlement. 
With the help of a disinterested and friendly Judge 
the subject would be opened and the case settled. This 
indicates to you, I am sure, that not only should your 
cases be fully prepared for trial prior to pre-trial, but 
also that you should be prepared to discuss possible 
settlements by compromise. You may bring your 
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clients to pre-trial sessions if you wish. In most in- 
stances, this will not be required, but in some instances 
the Court may feel it necessary. 

A number of counsel who have communicated 
with the Court with regard to pre-trial practice have 
suggested that the hearings should be held in Chambers 
rather than in open Court. In other jurisdictions, the 
usual practice has been to hear the cases in regular 
sessions of open Court, although these hearings neces- 
sarily have been, and always will prove to be, of an 
informal character. In cases where counsel have felt 
it desirable to hold the conferences in Chambers, the 
Judges have done so. It seems that this same practice 
may be followed in the District of Columbia. 

There are some points with respect to procedure 
in bringing a case before the pre-trial Judge and in 
certifying it from him to the ready-for-trial calendar 
which might be interesting to be mentioned. Cases will 
be reached on the pre-trial calendar in precisely the 
same manner which heretofore they have been reached 
on the ready-for-trial calendar, except that jury and 
non-jury cases will be merged into one pre-trial cal- 
endar. However, the Court may, and later in the prog- 
ress of pre-trials doubtless will, place a case on the pre- 
trial calendar when it is at issue, regardless of whether 
or not counsel has formally ordered the case calendared 
for trial. The Court is adopting the attitude that coun- 
sel must be fair with the calendar and not permit it to 
be clogged with dead wood. Therefore, supplementing 
the practice of the Clerk pursuant to Rule 24, in dis- 
missing a case without prejudice when it appears no 
action has been taken for six months, the Court will 
expect to place cases at issue on the pre-trial calen- 
dar for action by the pre-trial Judge, without regard 
to whether or not counsel have ordered such cases 
calendared 

When a case is within about ten days of being 
reached on the pre-trial calendar, the Assignment Com- 
missioner will send a printed post-card advising coun- 
sel for the respective parties the day and hour when 
the pre-trial hearing will be held. The suggestion has 
been made that as of the time this notice has been 
sent out, counsel should be requested to meet prior to 
the pre-trial hearing in an effort to agree on as many 
items as possible. This practice is greatly to be en- 
couraged, but since the notices of pre-trial were pre- 
pared prior to the receipt of this suggestion, it was 
not possible to adopt it in the beginning of the pre- 
trial program 

It is planned that the hearings at pre-trial will be 
staggered, that is to say, so many will be set for one 
hour and so many for a different hour during the day. 
This attempt will be made in order to endeavor to 
avoid the necessity of counsel being kept waiting to be 
heard. In this connection, if this plan is to be success- 
ful, it will be important that counsel should attend 
promptly at the hour set. 

When the case is called on pre-trial, a discussion 
will be had between the Judge and counsel with respect 
to the issues to be tried. If the proper issues are not 
adequately stated by the pleadings, leave to amend 
should be requested and time will be given by the pre- 
trial Judge within which to make the amendment. 
This will result in a continuance of the pre-trial hear- 
ing. If there are no amendments to be made, the 
Court will discuss with counsel what points of evidence 
might be possible to be stipulated. The Court also 
will inquire of counsel as to whether any effort has 
been made to settle and whether there is any possi- 
bility to bring about a settlement. If it develops that 


there is a prospect of settlement, and further time for 
discussion is required, the Court will afford opportu- 
nity for this discussion, either during the pre-trial 
hearing or will postpone the pre-trial hearing for an- 
other date. 

There will be present in Court a typist to whom 
the presiding Judge will dictate a pre-trial report, which 
will include a brief statement of the nature of the case 
and a statement with reference to any stipulations or 
agreements made. The name of the attorneys author- 
ized to act will be inserted in the pre-trial order. If 
the pre-trial Judge finds occasion to make any re- 
marks or recommendations for use of the trial Justice, 
he will insert those in the report. 

After its completion the pre-trial order will be 
dated and signed by the Judge. This will be turned 
over to a representative of the Assignment Commis- 
sioner, who will arrange to have the case certified to 
the ready-for-trial calendar. At the same time, the 
Judge will inform the representative of the Assign- 
ment Commissioner of the estimated length of the final 
trial, also whether there seems to be any reasonable 
prospect for settlement after pre-trial. All of this will 
be done in the presence of opposing counsel. In other 
jurisdictions, a copy of the pre-trial order is not given 
to counsel. However, we shall endeavor to have copies 
of the pre-trial order made so that each counsel inter- 
ested in the case may obtain a copy. 

In the event a case is continued, for example, 
where the parties are not prepared for pre-trial, or 
where time is granted for amendments, or where the 
parties desire further time to discuss possible settle 
ment, or for other reasons, the pre-trial clerk notes 
this on a card which is available to the pre-trial Judge 
on subsequent hearings. In this way, the Court is 
kept fully advised as to the number of continuances 
granted. This should have a tendency to discourage 
an unreasonable number of continuances. 

The case is kept on the pre-trial calendar until 
all amendments to the pleadings have been accom 
plished, fair opportunity has been had to discuss set- 
tlement, possible stipulations have been made, and _ the 
case is ready for trial. I have mentioned that prior to 
and during pre-trial no distinction is made between 
jury and non-jury cases and the procedure of assign- 
ing cases for final trial will be exactly as heretofore, 
except with respect to the manner of obtaining continu- 
ances. 

In nearly all of the cases, the trial Judge will be 
a different Judge from the one who heard the case 
at pre-trial. However, the trial Judge will have the 
benefit of the pre-trial report which he will find in 
the files and will be in a position to consider not only 
the stipulations of counsel but also any remarks or 
recommendations of the pre-trial judge. In some in- 
stances, where only points of law which might be 
disposed of at a brief hearing are involved, and where 
counsel consent, the pre-trial Judge may set the case 
before himself for final hearing at a designated time. 
In all probability, this will only be done where all 
counsel have given their consents. 

In reading the New Rules of our Court adopted 
incident to pre-trial, you probably have noted that 
there will be no postponements of pre-trial hearings 
or postponements of final trial except by authority of 
the pre-trial Judge. The Assignment Commissioner, 
who heretofore has been under the direction of the 
Motions Justice, hereafter will be under the direction of 
the pre-trial Justice. The Court decided that hereafter 
counsel are not to be in a position to agree upon con- 
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tinuances of any civil without consent of the 
Court. It is recognized that the pre-trial Justice will 
grant some latitude concerning continuances at pre- 
trials, but once the case has left the pre-trial calendar, 
the rules of Court specifically provide that postpone- 
ments may not be granted except for cause arising 
after the completion of pre-trial and not due to fault of 
the parties or their attorneys. (Sec. 6 Rule 22%.) 
The Court has felt it imperative to the clearing up 
of the calendar that continuances of cases on the ready 
for-trial calendar should not be granted except under 
unusual conditions. As we have endeavored to stress, 
all jurisdictions have found pre-trial procedure has 
been effective only where the final trial has followed 
the completion of the pre-trial within a period of not 
longer than from two to four weeks. 

After pre-trial, the Court may find it necessary to 
permit amendments to pleadings. Of course provision 
for amendments after trial is made by the new Federal 
Rules of Civil Procedure. But amendments after pre 
trial are to be discouraged The time for making 
amendments is at pre-trial and the policy of the Court 
will be to permit them only where it would be unjust 
or harsh to do otherwise 

Between September 18th and October 2nd, 1939, 


Case 
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there should be pre-tried a sufficient number of cases 
to start off six Justices of our Court who are assigned 
to conduct final trials of civil cases. This is not easy 
to accomplish. But it can be done if you will con- 
tinue your fine cooperation with the Court. Notice for 
pre-trial hearings for the first several days already have 
been sent to counsel. May I ask that when you receive 
these notices, you will set about in earnest to prepare 
your cases for pre-trial, discuss possible settlements 
with your clients and come to Court with full knowl 


edge of your cases and with power to act. If you 
do so, the program of the Court will not drag. The 
importance of the program has been stressed. Its in 


itiation has resulted after hard work in preparation 
Moreover, it has been interesting to note the extent 
that Judges and counsel in other States have made 
inquiries of our Court with regard to our program, 
and it is believed that if through a continuance of the 
fine spirit of cooperation which already has been mani 
fested between Court and counsel in this City, the 
dockets of our Court are aided, and litigants, counsel 
and witnesses are benefited, a contribution to the cause 
of justice will be made not only here but in other parts 
of our country where pre-trial procedure and improve- 
ments in the Courts are being given consideration. 





THIRD PARTY PRACTICE 


By J. 
Py 


OME years ago when a fellow Congressman con 
S cluded his speech, Tom Reed of Maine remarked, 

“That man never speaks without adding to the sum 
of human ignorance.” Such a person has his place 
even in-the halls of Congress. The presence of at least 
one such on a program of the Fourth Judicial Confer- 
ence is, 1 maintain, an essential blessing. For nothing 
is so enervating as exposure to unremitting intelligence 
without a break or cut-off. Indeed, it may be that my 
invitation from Judge Parker, who is sensitive to the 
necessity of balance in any program, was motivated by 
some such consideration. That the incandescent bril- 
liance of the Judiciary and of the Bar be diffused to a 
more gentle candle glow by a kindly haze of academic 
innocence may be what he had in mind for me. His 
suggestion of a topic, at any rate, is consistent with 
this idea. For if one will scratch the surface of the 
simple language of Rule 14, on third party practice, 
and push down to the cluster of brain-twisting combi- 
nations and variations which lie beneath, he will find, 
I believe, a power to perplex nowhere surpassed in the 
whole body of the Rules. Within the allotted minutes 
I could not so much as hint at these more complex 
problems, even if this were the thing to do. That it is 
obviously not the thing to do releases me to point up 
one or two features of the practice which, if they are 
less recondite, are, however, not less important. 

Since it is the plaintiff who starts a law suit, tra 
ditional procedure, both common law and code, has 
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alone should be allowed to run the 
Thus if a plaintiff is damaged by 
the joint tort of two persons, he may sue both or either 
alone, securing a joint or a several judgment which 
he may execute as and when he pleases. Or, having 
sued both, he may drop one at a time or request the 
jury to ignore the presence of one and to bring in a 
verdict against the other. What Mr. Chitty has been 
pleased to call this “right” of the plaintiff to proceed 
thus is simply the description of an exclusive control 
of the law suit accorded by a system which at the same 
time permits no sharing of that prerogative of control 
by those on the defendant’s side of the case. That a 
defendant jointly alleged to be responsible to a plaintiff 
should be entitled to have his brother in the act present 
in the adjudication of his own liability, if that presence 
inconveniences neither plaintiff nor the court too 
greatly, would seem to be procedurally salutary. And 
to tell the truth, that one joint tort feasor should be 
denied the right of contribution is a principle which 
has more historical respectability than it has good sense 
or fairness. Rules of procedure, however, have noth- 
ing to say about this substantive injustice of the no- 
contribution principle. But the England which in 1799 
had originated the rule of no-contribution between joint 
tort feasors did in the last half of the next century set 
up a third party practice by which those defendants 
who could be made to contribute might be brought in 
by a defendant sued alone. And this procedural start 
has carried the third party practice device into the 
framework of several of our own states, notably New 
York, Pennsylvania and Wisconsin. Those of you who 
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are familiar with admiralty practice know of the com- 
parable device embraced in the present Rule 56. 

It is against this historical background that the 
third party practice of Rule 14 gains meaning. The 
Rule has been discussed at this and other conferences 
though I observe that it has evoked less discussion 
than a great many of the other less complicated pro- 
visions. But be that as it may, an attempt to re-mirror 
these discussions would be as out of place here as it 
would be tiresome. And I shal] make no effort to do 
this. This is certainly not the place to attempt a pro- 
longed analysis of the many variations and complexi- 
ties in third party practice permitted by the Rule. These 
are sleeping dogs which on this occasion must be al- 
lowed to slumber on. I shall only note the implica- 
tions of a single point or two which seem to be worth 
thinking about. The first is an obvious one which, 
however, unless it is kept in clear focus may result in 
the blurring of interpretations as the procedure is in- 
voked under distinct and differing situations. 

Under the Rule there are two classes of defend- 
ants made amenable to its terms. They are: 

One: A party who “is or may be liable to the 
plaintiff.” That is to say, whose joinability is in no 
sense dependent upon a legal relationship existing be- 
tween the original defendant (the third party plaintiff) 
and the third party defendant. A defendant who pro- 
ceeds against such a third party under the Rule is in 
effect tendering to the plaintiff another defendant with 
the suggestion that the plaintiff bring this party within 
the arena of the legal fight by an appropriate amend- 
ment of his complaint. On the effect of the plaintiff's 
declining to amend his complaint so as to bring within 
the framework of his complaint the third party de- 
fendant, I shall have a word or two in a moment. 

When directed against a third party defendant 
“who is or may be liable to the plaintiff,” what is the 
test for determining whether the third party complaint 
shall be allowed? It was recently stated by Judge 
Luhring of the District of Columbia District Court, in 
the case of Crim v. Lumbermen’s Mutual Casualty Co., 
26 F. Supp. 715. The facts in this case are these: 
The plaintiff, while riding on a Maryland highway in 
an automobile with a boy whose father was insured 
by the defendant insurance company, received personal 
injuries in an accident in which the son was killed. It is 
stated that Maryland has no family car doctrine, so the 
plaintiff's claim was against the deceased, not his father, 
and by the Maryland statute it had to be asserted within 
six months. No action was brought by the plaintiff 
within the statutory period and she now sues the com- 
pany which had the liability insurance on the car in the 
District on a double-barreled complaint: (1) that the 
defendant had orally agreed that if the plaintiff would 
not file suit it would pay her claim for injuries; and 
(2) that by reason of the insurance company’s fraudu- 
lent representation the plaintiff had been induced to 
abandon her suit against the deceased in Maryland. 

3efore answering, the insurance company moved 
for leave to make plaintiff’s attorney a party. Leave 
was granted and summons and third party complaint 
were filed. It was alleged in the third party complaint 
that plaintiff’s failure to sue within the statutory period 
was due to her attorney’s negligence and if there were 
any liability to the plaintiff, it was that of her attorney, 
not the casualty company. 

The third party defendant moved to dismiss the 
third party complaint on the ground that “the claim 
set forth in the third party complaint against him is 


different from the claim set forth in the declaration” 
and therefore the third party procedure under Rule 14 
was inapplicable. 

The court overruled this motion, however, saying 
in effect that whether or not the claim asserted against 
the original defendant and that set out in the third 
party complaint are the same or are different is imma- 
terial. If the plaintiff might properly have sued the 
third party defendant with the original defendant in the 
first instance, then the third party defendant was prop- 
erly subject to impleader. The court observed that 
either the original defendant or the third party de- 
fendant is liable to the plaintiff—if one is liable then 
the other is not. There is here, then, no legal relation- 
ship between the third party plaintiff and third party 
defendant. It is obvious that the third party plaintiff 
is not seeking contribution from the third party de 
fendant. Indeed, there can be no basis for contribu- 
tion. What, then, is the foundation for the joinability 
of the third party defendant here? Judge Luhring 
states it thus: 

“Tf the claim set out in the third party complaint might 
have been asserted against the third party defendant had 
he been joined originally as a defendant, it follows that 
the defendant is entitled, as a third party plaintiff, to bring 
in such third party defendant. To determine whether such 
a joinder is permissible requires a consideration of Federal 
Rules 18, 19 and 20.” 

The criterion, then, which Judge Luhring invokes 
is the simple question whether or not, under Rules 18, 
19 and 20 embodying the liberal provisions for joinder 
of claims and parties, the plaintiff might in the first 
instance have joined the third party defendant (the 
plaintiff’s lawyer) with the third party plaintiff (the 
insurance company). And since the answer was yes, 
the third party process was allowed. 

The second class of third party defendants em- 
braced within the Rule are those whose presence in the 
litigation depends upon the existence of a legal relation- 
ship between the original defendant and the third party 
defendant. Typical of this class is the right of reim- 
bursement by a surety against a principal ; contribution 
between joint tort feasors—if by the local statute con- 
tribution is permitted—i.e., a joint responsibility or a 
secondary responsibility shared by the third party plain- 
tiff and the third party defendant which responsibility 
or liability is owed by both either jointly or secondarily, 
but owed to the plaintiff. 

The test for the joinability of a third party de- 
fendant in this context is obviously not the same as that 
used in the case just referred to. That this is true is 
made abundantly clear by an opinion as yet unreported, 
handed down as recently as May 1. The case is Tull- 
gren v. Jasper’ and a much too closely edited report of 
Judge Chesnut’s opinion on the case appeared in the U. 
S. Law Week, upon which I must rely. Here the plain- 
tiff, a passenger in a taxicab, was injured in a collision 
between the taxicab and a truck. She sued alleging 
joint liability on the part of five defendants, as follows: 
the taxicab driver, the taxicab owner, an association of 
taxicab operators, the driver of the truck, and the 
owner of the truck. The defendant association of taxi- 
cab operators sought by third party process to implead 
the liability of the owner of the truck. The theory of 
the third party plaintiff was that if the defendants were 
held liable to the plaintiff, then under a Maryland stat- 
ute the owner of the truck would be liable for contri 





1. Subsequently reported in 27 F. Supp. 413.—Fd. Note. 
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bution and under another Maryland statute the 
of the truck owner uld be liable if the 
defaulted in making pay 
that there had been no default by the 
refusal to defend by the insurer 
Recourse to the third party pr 
support for this ruling was predicate 
cation drawn from a sentence in the Rule 
“that the third party defendant bound by 
cation of the third party plaintiff’s liability 
direct 
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lefendant.”’ 


ing “no such relationship,” a denial of the third party 
process followed 
The concluding sentence the report of the case 


not a quotation trom the opi I is this: 


“The valid objection in the instant case is not the 
fact that the insurer i econdarily liable to the insured 
but the fact that ther I tionship between the 


insurer (the third party defendant nd the associatior 
of taxicab driver 





Under the criteria suggested by these two cases it 
seems clear that a relationship between the third party 
defendant and the original plaintiff, or a relationship 
between the moving defend he third party plain 


tiff) and the third party defendant—either of these 
relationships will support third party process 
To which of tl iatives is the 


sentence in the 
1 


Rule to the effect that “The third party defendant is 
bound by the adjudicati: rd party plaintiff’s 
liability to the plaintiff as well if his own to the 
plaintiff or to the third party plaintiff’ relevant? It 
would to be relevant o1 f the legal status of 
these two parties is sufficiently identical as respects the 


seem 


plaintiff that proof of the plaintiff’s allegations will im 
pose liability on both parties alil is, e.g., a joint tort 
or a joint contractual liability And if liability of the 
third party defendant is based up srounds other than 
those originally alleged by the plaintiff (as was the 
case, for example, in the C) case) an adjudication 


of the claim against the original defendant will not be 


binding upon the third 
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party process and obviously the absence of any legal 


relationship between the third party plaintiff and the 
third party defendant is immaterial. The sole inquiry 
is that suggested in the Crim case, namely, whether 
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Now to recur to the point 


deliberately passed 


over a moment agi We have ted that the plaintiff 
may amend his complaint so as to assert a claim 
against the third party defendant. But you observe 
that he cannot be compelled to do so. The language of 


the Rule is: “The plaintiff umend his pleadings 
to assert against the third party defendant any claim 
which the plaintiff » asserted against the third 
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party defendant been joined ginally as a 
defendant.” But suppose the plaintiff does not so 


had he 


amend. What effect will this have on the litigation? 

At the Institute on the Federal Rules held 
Washington Dean, now Judge, Clark, in response to 
a question on this point, had this to sa 


‘It was held in New York, where the citing in may 
be only of someone liable to the defendant, that the plau 
tiff could not make claim against the new person Chat 

it was really only a private fight between the first 
defendant and the newly-cited defendant But we have 


Neverthele t still p 
for the ‘Well, 


him in, I am not going to have anything to do with hi 


it broader. 


plaintiff to say, thou you brought 


even 


I don’t want to make any claim against hi You cat 
make whatever claim you want, but I refuse to do s« 

That is still permissible, although the probability is that 
the plaintiff will say, ‘Well, I want to get a complet 
judgment, and I will amend and mak laim against 


the new party that is brought in’.” 
The Wisconsin court has held under that state’s 
third party practice act (somewhat like Rule 14) 


if plaintiff declines to amend, the case resolves itself 





into two law suits: (1) that of the plaintiff against 
the original defendant, and (2) that of the original 


contr 


Now 


defendant against the third party defendant for 
bution—both of which are tried simultaneously 





let us suppose a case which might well be a com 
monly recurring one—plaintiff is injured in a colli 





sion of two cars, one belonging to A and 
Plaintiff sues A alone. A proceeds under Rule 14 
to bring B into the litigation. A’s third party complaint 
against B might properly take this form 
native pleadings are permissible under the Rule): (1) 
You, B, not I, were negligent in this wreck and your 
negligence caused plaintiff’s injury; but (2) if I 
also negligent with you I am entitled to cot 
if plaintiff recovers a judgment against me 
Now suppose plaintiff declines to an 
plaint so as to assert a claim against B, preferring to 
go on down the road in his litigation against A 
Does this foreclose A in his claim on the first part of 
his third party complaint, namely, that it 
ligence exclusively that caused plaintiff’s injury? The 
Rule says that the third party plaintiff may pr 
against a third party defendant who may be liable 
him or to the plaintiff for all or part of 1 
claim against him. Does this mean that the origi 
defendant may shift all the liability for plaintiff’s claim 
to the third party only if the original plaintifi 
his complaint? If B does not, he, A, is st 
thermore, if 


(since alter 


were 
itribution 


alone 


was B Ss neg 


I 
' 


amends 
mied? Fut 
\’s third party complaint be allowed to 
amendment 
both features of the third 
party plaintiff’s claim against the third party defend 


stand and in the absence of the plaintiff’s 
the parties go to trial on 


ant, suppose a jury should bring in a verdict against 
Would it be possible for the pla ntiff to levy 
execution against B thereon? And if not, could it be 
argued that plaintiff, having elected to confine his 
| 


A and having declined 


B alone. 


claim to one against to amend 


so as to assert lost his 


a claim against B and having 
case against A, would now be precluded from another 
day in court on a case against B? 

Again on the assumption of the Wisconsin court 
that when plaintiff declines to amend, the case is re 
suits: (1) the pla ntiff against the 


and (2) the original defendant 


solved into two law 
original defendant, 
against the third party defendant, suppose a vet 
is rendered in favor of plaintiff against A on the first 








a phase. This would mean that a separate verdict would 
SO be rendered in favor of A against B for contribution or 

reimbursement as the case may be on the second phase. 
in Suppose it now develops that A is execution-proof. 
to Will A’s judgment against |] 

a direct levy of execution by plaintiff against | 

the whole amount of the debt? 
" These are a few of the questions which on 
at point, it seems to me, may be legitimately raised. There 
st seems to be nothing explicit in the Rules to point the 
ve answers. Certainly I need not try to give them. 
le judges who must resolve perplexities ; | should be con- 
nt tent with the lesser and simpler role of stating a few 

of them 
“ To ease up with a short footnote to the problem 
a of third party practice most discussed in conferences, 
“a viz., whether third party practice must proceed in ac- 
st cordance with considerations of jurisdiction and venue 

peculiar to the federal courts? You know, of course, 
" that the answer of the commentators has been quite 
it generally an unequivocal no! We have 
if mitments to this effect in the conference reports and 
4 significant also is the absence of any allegation of 
i] jurisdiction in Form 22—that proposed for third party 
: practice. The ancillary character of this procedure is 
. assumed to be sufficient to by-pass Strawbridge v. Cur- 
tis with its requirement of complete diversity between 
% all plaintiffs and all defendants. And certainly if this 
7 is not so, the scope of third party practice will be 
4 greatly narrowé 
t Moreover, recent judicial sanction of the Commit- 

tee’s position was given in Crum v. Appalachian Elec- 
; tric Power ( 27 F. Supp. 138 (April 3, 1939) in 
. 
. 
n 
l 
l 
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which the fact that the third party defendant was a 
citizen of the same state as plaintiff—urged as a ground 
for dismissing the third party complaint—was said by 
Judge McClintic to be irrelevant. This is simply to 
say that federal jurisdiction once established by virtue 
of diversity of citizenship, may not be embarrassed by 
the presence of a third party defendant who could not 
have been sued in the federal court by the plaintiff 
in the first instance. But is it also to say that con 
siderations of jurisdiction and venue may be wholly 
ignored? This seems to have been the assumption of 
counsel in a case recently before Judge McLellan of 
the Massachusetts District Court.” 

In Judge McClintic’s case the objection of the 
third party defendant was not that under the federal 
venue statute it was not answerable to suit in the 
Southern District of West Virginia. It was rather that 
federal diversity of citizenship jurisdiction was de- 
stroyed by its presence in the suit since the state of 
incorporation of both plaintiff and the third party de- 
fendant is West Virginia. But suppose that the third 
party defendant had been a citizen of North Carolina, 
in which event there would have been present no di- 
versity of citizenship question; but the amenability of 
a North Carolina corporation to suit in the District 
Court of West Virginia would still remain. This ques 
tion may be stated in terms of the extraterritoriality 
of the West Virginia Court’s process, for it is essen 
tially that and nothing more. Rule 4(f) gives validity 
to the service of process (other than a subpoena) “any 
where within the territorial limits of the State in which 
the district court is held and where statute of the 
United States so provides, beyond the territorial lim 
its of that state.” In the absence of such United States 
statute authorizing service beyond the territorial limits 
of the state, it would seem that service of the West Vir 
ginia process on an hypothetical North Carolina third 
party defendant would run head on into Rule 82 
which, of course, denies a construction of the Rules 
that would extend or limit the jurisdiction of the dis 
trict courts or the venue thereof. Judge McLellan in 
the case referred to, finding “no special statute appli 
cable to third party practice authorizing service of 
process in another state,” dismissed a third party com 
plaint filed in the Massachusetts District Court against 
a Rhode Island corporation which could be served only 
in that state. Doubtless a Congressional enlargement 
of third party process, making it valid extraterritorially, 
would obviate this deficiency, if indeed it be a defi 
ciency. But in the present statutory context the third 
party process, at least in this particular, must still re- 
spect district court jurisdictional lines. 

2. The case is F. & M. Skirt Co. Inc. vs. Wimpfheimer & 


Bro. Inc. and was subsequently reported in 27 F. Supp. 239 
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TRENDS IN THE DEVELOPMENT OF TRUST LAW 


Practical Nature of Subject Today—Few Changes in General Principles of Law of Trusts 


during Last Fifty Years except Where Effected by Statute—Most Pronounced Single Trend 


Is Toward More and More Legislation Both Federal and State—Other Trends Are toward 


Use of Trusts for “Tax-Saving,” away from Strict Enforcement of Spendthrift Clauses etc.* 


$y Etmo H. Coney 
Member of the Los Angeles Bar 


HEN Mr. Stephenson invited me to speak on 
“Trends in the Development of Trust Law” he 


informed me that he had written to a number 

of leading law school professors for suggestions re 
garding subject matter. Some weeks later he for 
warded a collection of letters from men whose names 
you would recognize readily—outstanding teachers 
from Harvard, Yale, Columbia, Michigan and North- 
western to name only a few. I read these letters thor- 
oughly and then prepared a scholarly address based on 
their suggestions—which address I very carefully mis 
placed before coming to San Francisco 

Seriously speaking, I believe the average practicing 
lawyer is more interested in the practical side of trust 
law than in the scholarly side—if such a distinction can 
be made. He would rather hear suggestions about what 
lies just ahead in the trust practice, what he should put 
into trust instruments and what he should leave out 
than to sit through a learned discussion as to whether 
the rule in Shelley’s Case should or should not be re- 
pealed. Furthermore, these are the problems which 
are concerning our law school professors today. I 
must admit that I was astonished at the very practical 
nature of most of those letters to which I referred 
rather facetiously a few moments ago. Even in the 
law schools it is apparent that the law of trusts as it is 
being taught today is a much more useful subject than 
it was twenty or twenty-five years ago when the “Rule 
against Perpetuities” was somewhat of a Chinese puz- 
zle to confound the uninitiated rather than a positive 
prohibition of law to be considered by the lawyer before 
drafting a declaration of trust. 

What, then, are the trends in Trust Law which 
affect the practicing lawyer? 

One of the best ways to predict a future trend in 
any field is to examine its history 

Generally speaking, a trust is an instrumentality 
devised by lawyers to circumvent or to mitigate the 
harshness of the law. It may be to avoid taxes, or to 
protect spendthrift children against judgment creditors, 
or to keep intact an estate which otherwise would pass 
by will or intestacy to various heirs at law. The pur- 
pose of the trust may be benign or sinister, depending 
upon one’s point of view, but in any event, one usually 
finds the law on the one side and trusts on the other. 
This was true when trusts first originated in England, 
was true when they first came into prominence in the 
United States more than fifty years ago, is true today, 
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and will always be true as long as trusts continue to 
exist. 

If we are to believe the historians, trusts were con 
ceived in iniquity shortly after the passage of the stat- 
utes of mortmain in England. These statutes, as you 
will remember, forbade the accumulation of real estate 
by religious orders. The clergy then introduced “uses” 
into England, possibly from Roman law or German 
law. Legal title was held in an individual but the 
beneficial use was in the religious order. Thus the land 
could not be forfeited to the State, and the law was 
circumvented. If and when the individual refused to 
recognize the “use” the clergy appealed to the court 
of Chancery. It was a waste of time to appeal to the 
law courts for they were meant to enforce the law while 
“uses” were invented to avoid the law. This diver 
gence between law and equity has continued down to 
the present day and we still enforce our trusts on the 
equity side of the court. 

Having been invented by the clergy, uses were 
soon adopted by husbands to deprive their wives of 
dower interests, by debtors to defraud their creditors, 
and by political refugees to prevent forfeiture of their 
lands for treason. One early English lawyer even went 
so far as to say that the parents of the trust were 
“Fraud and Fear” and that the Court of Conscience was 
its nurse. 

As a matter of fact, conditions soon became so in- 
tolerable in England due to such widespread avoidance 
of legal obligations by the simple expediency of con- 
veying property to a trustee that the Statute of Uses 
was passed in 1535 converting the beneficial use into 
legal ownership. However, the lawyers soon found a 
way of getting around the statute by creating active 
trusts instead of passive “uses,” and as a result trusts 
have continued to flourish in England down to the 
present date. 

Trusts first came into prominence in the United 
States about the year 1882 when the Standard Oil 
Trust was formed to crush competition. The mechan- 
ics were quite simple. All of the stock of various com- 
peting corporations was pooled in a single trust which 
thereupon operated the combined enterprise to the det- 
riment of smaller competitors. This worked so well 
in the oil business that other industries soon adopted 
the idea. The inevitable happened—namely, legislation 
followed. A law was passed in 1890 prohibiting trusts 
or other combines in restraint of trade—the Sherman 
Anti-Trust Law. Nevertheless, although the specific 
use was prohibited, the general idea of the trust had 
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become domesticated, and from that time on trusts be- 
came an accepted instrumentality in this country. 

The first time that most of us ever heard of trusts 
was during the lifetime of the original Roosevelt. They 
were still iniquitous. We learned to think of a “trust” 
as something to be “busted”—although by that time 
trust didn’t mean trust at all but monopoly. 

Apparently trusts are just as unpopular with the 
present Mr. Roosevelt and the New Deal as they were 
with his distant cousin. The President undoubtedly 
agrees with the early English lawyer that the parents 
of trust are “Fraud and Fear” even today. When 
speaking of tax avoidance, he never fails to single out 
trusts for particular attention. Each successive reve- 
nue act places further restrictions on trusts and if 
Mr. Corcoran and Mr. Cohen back in Washington 
could figure out some new kind of a “Statute of Uses” 
| have no doubt that the modern American trust would 
go the way of the original English use. 

But why all of this rather extended excursion into 
history in an address supposed to deal with present 
trends? The answer is fairly obvious. History is 
still being made today in trust law as well as in states- 
manship and the clash (or maybe we should call it 
the race) between Legislation and the Trusts still fur- 
nishes much of the material for any address on modern 
trust tendencies. 

Professor Scott, of the Harvard Law School, 
pointed out in a recent article that there have been 
very few changes in the general principles of the law of 
trusts during the past fifty years except where effected 
by legislation. This is undoubtedly correct. He fur- 
ther points out that during the last fifty years the cases 
have dealt with the application of old equitable prin- 
ciples rather than with the invention of new ones. 
Based upon this experience of the past fifty years, we 
may project ourselves somewhat into the future and 
predict that there will be few changes in equitable 
principles in the next fifty years except where brought 
about by legislation. 

Having agreed upon this fairly safe prediction, 
however, we really haven’t accomplished much from 
a practical standpoint. A review of the legislation now 
pending and recently passed by Congress and the va- 
rious Legislatures demonstrates that the most pro- 
nounced single trend in the development of trust law 
at the present time is the trend toward more and more 
legislation regarding trusts—both federal and state. 

Mr. Justice Story, in his Equity Jurisprudence, 
states that there was little or no equity jurisprudence 
in this country prior to the Revolution. By the time 
it was introduced into America from England at so 
late a period, it had become a well formed system. 
Even as late as fifty years ago, there was a compara- 
tively small body of law in America with regard to 
Trusts. If a lawyer of the late eighties was fairly 
familiar with the Law of Trusts as it was developed 
in England, he was reasonably safe in drawing trust 
instruments for his clients in this country. 

Such is not the case today. The various State 
Legislatures have taken matters into their own hands 
more and more in recent years—until at the present 
time a man trained in Massachusetts cannot safely 
draft a complicated trust in California, and vice versa. 
As a single example: in Massachusetts, a trust may 
continue during the lives of persons in being at the 
time of creation plus twenty-one years—while in Cali- 
fornia, it may continue for the lives of persons in 


heing or twenty-five years. Thus, a trust may be 








valid in Massachusetts, while at the same time void ab 
initio in California. 

Of course, this is a very obvious difference be- 
tween two states, but some of the other bits of legis- 
lation are not so obvious and are positive snares for 


the unwary. For example: prior to the passage of the 
Federal Gift Tax Act, a client desired to convey cer- 
tain securities to a trustee for the benefit of his son 
for life, with the income to be accumulated during 
minority. One of the advantages of such a trust which 
the trustor must never admit to a Revenue Agent that 
he has considered, but the lawyer must always remem- 
ber in drafting the trust, is that the income is not tax- 
able to the father if the trust is irrevocable. I drafted 
a trust instrument which seemed to contain all the pro 
visions then thought to be necessary, and sent it out 
to the father for consideration. There was no pro 
vision, of course, permitting revocation. While the 
draft was still in his hands, the California Legislature 
passed an amendment to Section 2280 of the California 
Civil Code providing that all trusts are revocable in 
California unless expressly declared to be irrevocable 
and that upon revocation, all of the property reverts to 
the trustor. The effect of this amendment, of course, 
was obvious. It made the trust revocable at the will 
of the trustor, and therefore destroyed all income tax 
saving features. I can assure you, the trust instru- 
ment as finally executed contained a clause prohibiting 
revocation ; but it was a close escape, for once the trust 
had become effective, it could never be amended! As 
the Gift Tax Act was passed just a few months later, a 
new trust would have been exceedingly expensive ! 

The moral of these examples, obviously, is that the 
lawyer who holds himself out to his clients today as 
being qualified to draw a declaration of trust must 
examine carefully the last word of his legislature. And 
unfortunately, he does not always find the section he 
is looking for in the Chapter on Trusts. It may be 
listed under Real and Personal Property. It may be 
in the Probate Code, or the Bank Act—or even in the 
Criminal Code. 

Having pointed out this definite trend toward 
more and more legislation with regard to trusts, it 
might also be suggested that if you examine the latest 
laws passed by Congress and the various Legislatures, 
you will find in these laws themselves a fertile source 
of information as to the prevailing trends in the devel- 
opment of trust law: first a law, then a new trust prac- 
tice, followed by a new law! 

For example, we all recognize that more and more 
trusts are being created each year for tax-saving pur- 
poses. This is certainly a very definite trend in the 
Development of Trust Law. Now look at the latest 
Revenue Act passed by Congress. You will find one 
of the most important amendments contained therein 
is the reduction in the personal exemption of trusts 
from $1,000.00 to $100.00. This is aimed, of course, 
at multiple trusts—a tax-saving device invented by 
certain enterprising tax experts. The vehicle most 
frequently used for tax-saving purposes is some sort 
of a Declaration of Trust—and per contra, it is be- 
coming increasingly difficult to save taxes by the use 
of trusts, for tax-saving possibilities of trusts are being 
diminished each year by legislation. The passage of 
the Federal Gift Tax Act itself was possibly the great 
est single deterrent to the creation of trusts for tax 
saving purposes because of the initial cost of making 
the transfer. The individual states are now beginning 
to pass Gift Tax statutes, so that trustors are faced 
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with a larger expense each year. Nevertheless, with 
income-tax and inheritance tax rates increasing every 
year, people are thinking more about trusts than ever 
before—just at a time when lawyers are finding it more 
difficult to help them from a tax standpoint. However, 
as I first started to point out, an analysis of the vari 
ous Revenue Acts for the past twenty years will give 
you a clear picture of one of the major trends of trust 
law over the same period—namely the trend toward the 
use of trusts for tax saving. 


Another definite trend in trust law, as indicated 
by legislation is illustrated by Section 859 of the Cali 
fornia Civil Code, passed by the California Legislature 


in 1929. This section provides that when a trust con 


tains no valid direction for the accumulation of in 
come, the beneficiary is only entitled to receive from 
the trustee enough income to provide him with the 
necessities of life. The balance of the income is now 
available for creditors. Here is another example of a 
trend in trust law as indicated by legislation—namely, 
a trend away from the strict enforcement of Spendthrift 
Clauses in trusts, and toward a more liberal treatment 
of creditors. 

This code section was followed by a rather aston 
ishing decision of the Supreme Court of California in 
the case of Canfield v. Security-First National Bank, 
97 C. D. 228, to the effect that the trustee was per 
sonally liable to known creditors for any payments in 
excess of an amount reasonably necessary to provide 
such necessities. Furthermore, the decision of the 
trial court that the amounts paid wv 
set aside, and the case sent back for a new trial on this 
point. Apparently, a trustee in California makes pay 
ments to beneficiaries at his peril under Civil Code sec 
tion 859, if there are known creditors 


ere reasonable was 


yale 


~] 
NK 


Griswold, in his treatise on “Spendthrift Trusts” 
has suggested that all income over $5,000.00 per an 
num be available for creditors. More and more states 
are passing statutes regulating Spendthrift Trusts, and 
the Supreme Courts of other states are restricting 
greatly the protection given by earlier decisions. I 
would suggest that you re-examine the law in your 
own state to determine the present status of this very 
troublesome question 

Having directed your attention to the fact that 
there is a definite trend toward more and more trust 
legislation in the United States, it may also be pointed 
out that there have been very few serious attempts 
in any of the states to codify completely the Law of 
Trusts. By comparison, in England, the birthplace of 
our modern trust, the law has been gradually codified 
by a series of statutes until at the present time English 
trusts are almost completely governed by statute. On 
the other hand, even in such a well recognized code 
state as California, the code sections on trusts are few 
in number and inadequate. . This seems to be true in 
most of our code states. Thus, while there has been 
a constant campaign in our state legislatures to control 
trust practices, it has been more or less of a “sniping” 
nature, directed at particular abuses. Apart from few 
states such as Pennsylvania, Louisiana and Oklahoma, 
there has been no definite effort in the United States 
to pass such comprehensive legislation as the English 
statutes. 

As a possible exception to this latter statement, it 
may be noted that a “Uniform Trusts Act” was 
adopted by the National Conference of Commissioners 
on Uniform State Laws in 1937. This Act as finally 
adopted was disappointing as it does not purport to 





cover the field of Trust Law as an integrated whole 
It merely attempts to correct certain abuses and attain 
a certain uniformity of state law as to a few miscella- 
neous trust practices. For example, no attempt what 

f a trus- 
tee in administering a trust, while on the other hand, a 


soever is made to cover the general powers o 


few unrelated and comparatively unimportant powers 
are provided for in great detail. It is not at all a 
comprehensive statute like the Uniform Sales Act, and 
therefore seems to lack much in appeal to the various 
State Legislatures. There is no particular advantage 
in its adoption in my own State of California, for it is 
not as complete as our existing code sections, and 
should not be passed as an adjunct to the existing stat 
utes for fear of possible conflicts. If there is to be a 
Uniform Trusts Act, it seems that it should be com- 
plete and comprehensive enough to cover adequately 
the field of trust law. Otherwise, there is no very good 
reason for passing it at all, as the lack of uniformity in 
the large majority of trust questions not even men 
tioned in the proposed Act will continue as before. We 
may recognize, of course, the difficulty 
so many divergent state practices with regard to the 
many ramifications of trust law, but certainly the same 
lack of uniformity existed in the field of sales before the 
passage of the Sales Act. Under all the circumstances, 
it seems probable that the new “Uniform Trusts Act” 
will not affect very much the trend toward more and 
more scattered and unrelated trust legislation. 

The constant decrease in interest rates—and the 
corresponding diminution of trust income has brought 
about another very interesting trend in Trust Law 
namely, an increasing tendency to charge a portion 
of the trustee’s fee against the corpus of the trust 
Until a few years ago, it was fairly common practice 
in drafting trust instruments to provide that “after pay 
ing the costs of administration, including trustee’s fees, 
the balance of the net income shall be distributed, etc.” 
Such practice belongs distinctly to the pre depression 
era. Because of defaults in mortgages and trust deeds, 
trustees have been compelled to take over real estate, 
placing them in a very unfortunate position. Most of 
their efforts have been directed to protecting properties 
for the benefit of the remainderman with very little 
income for the life-tenant. Likewise, even in newly 
created trusts, investments earn an unbelievably low 
rate of interest. It is a positive hardship on the life 
beneficiary to pay the entire trustee’s fee out of income. 
Nor is there any logical reason why the remainderman 
should go scot-free, for the trustee is serving him just 
as much in preserving the corpus of the trust as the 
life-beneficiary in producing for him an income. For 
these reasons, both logical and practical, the modern 
tendency in drafting trust instruments is to make some 
provision for the pavment of a part of the trustee’s fees 
In each case, the language of the provision must 
be moulded to fit the circumstances. Even in the 
absence of permissive language, some of our Probate 
Courts have allowed part of the annual trustee’s fee 
out of corpus in Probate Trusts. 

One of the questions constantly confronting a law 
yer is whether to give a trustee broad powers or lim 
ited powers in administering the trust estate. The 
average client usually starts out by saying—‘“I have 
heard so many stories about how this and that trustee 
did such terrible things with the trust property! I 
want you to tie my trustee down tightly so he cannot 
do such things!” Accordingly, the lawyer sits down 
and dictates the declaration of trust, circumscribing the 


reconciling 
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trustee at every turn—he must do this and he must do 
that, and he cannot do this and he cannot do that. The 
client returns and the lawyer exhibits to him the prod- 
uct of his craftsmanship. The client, of course, is well 
pleased. His trustee cannot do the things which bank- 
rupted those-other trusts, so he feels abundantly safe 
and secure. 
However, having carried out the client’s instruc- 
tions to the letter, the lawyer now decides he should 
mention some of the drawbacks to the plan the client 
has insisted upon—cautiously, of course. It never pays 
to “sell short” a declaration of trust, particularly where 
the client has been so complimentary. The trustee is 
tightly enough restricted all right—but he is so tightly 
restricted that he cannot function properly. He must 
invest only in bonds and mortgages: the result, he can- 
not get good mortgages, since the banks and insurance 
companies devour all the desirable ones, while the yield 
from gilt-edged bonds, from 2% to 3 per cent, is so 
small that the trust cannot carry out the purposes for 
which it is formed; yet the trustee can invest in noth- 
ing else! Again, the trustee must not sell any of the 
real estate without the consent of the beneficiary: the 
result, the beneficiary may be inexperienced, or stub- 
born, or absent at the crucial time, and an advanta- 
geous sale is lost. Examples could be multiplied but 
they all add up to the same result, namely, if the trus- 
trustee too much, he also in- 


tor circumscribes the 
capacitates him! 

The present trend among lawyers experienced in 
these matters is to advise clients to select their trustees 
with extreme and then give them almost un- 
limited powers to act. If a client has confidence in his 
trustee, there is no reason to restrict his powers; if he 
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should not permit him to act as 


mistrusts him, he 
trustee. 

Furthermore, there is a well-recognized principle 
in the more modern Law of Equity that if the purpose 
for which a trust is created is about to fail because of 
some limitation upon the powers of the trustee, a Court 
of Equity will enlarge such powers to permit the trust 
to function. More and more State Courts are recogniz- 
ing this principle. The result: even if the trustor 
thinks he is circumscribing his trustee, he may not ac- 
complish this purpose at all, for a Court of Equity will 
usually assume jurisdiction whenever the necessity 
arises—and frequently trust powers are greatly en 
larged upon a weak showing of necessity. Perhaps the 
best known case of enlarging trust investment powers 
is that of Leland Stanford Junior University, which 
was able to procure an order of court permitting in 
vestments in common stocks upon a simple showing 
that the income from bonds and other securities was 
diminishing so steadily that the educational purposes 
of the university were in danger of curtailment. 

Therefore, why not give the trustee broad powers 
in the first instance, and save the beneficiaries the ex- 
pense of having them enlarged later? 

Yet listen to this excerpt from a recent letter from 
a New York Trust Company to one of its California 
beneficiaries : 

“We quite understand your desire to have court au 
thority permitting us a wider range of investments than 
those included in the so-called ‘legal’ list. We are famil 
iar, through newspaper accounts, with the result of appli 
cations to the California courts along these lines. In this 
State, however, similar efforts have not been successful. 
Our courts, having jurisdiction over such matters, have 
declined to enlarge the powers given in wills of decedents, 
except in cases where the investment limitations were such 
that under existing conditions no property could be pur 
chased which would comply with what the will directs 
There is not in this case the slightest possibility that the 
court would grant to a Trustee the right to buy common 
stocks or preferred stocks.” 

The experience of Stanford University illustrates 
the growing tendency toward the purchase of common 
stocks as a form of trust investment. A recent book 
upon this subject by C. Allison Scully discusses the 
subject very thoroughly. 

As another commentator expresses it, the present 
day Trustee is caught between the danger of inflation 
on the one side and the Judicial aversion to common 
stocks on the other. If he fails to buy common stocks, 
the value of the trust measured in purchasing power 
may be seriously diminished by inflation; yet he buys 
such stocks at his peril. If and when a crash comes, 
a court may approve the investments he has made in 
common stocks, but if it does not approve, he pays 
the loss out of his own pocket. 

I was very much amused by the recent experience 
of one of my own partners in regard to this question 
of proper trust investment. He is a trustee of a col 
lege here in California, and as such was called upon 
by his co-trustees for an opinion as to the types of 
investment that could be made with college funds. Be- 
ing an expert in corporation law and not versed in the 
intricacies of trust law, he had to start from the be- 
ginning. He commenced in a lawyer-like manner with 
the articles of incorporation. There he found only 
that the trustees could buy, sell, etc. “to the extent per- 
mitted by law.” ‘This, of course, was not very helpful. 
He then turned to the Codes and could find nothing 
at all to indicate the types of securities college trustees 
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could purchase. The California Bank Act permits sav 
ings banks to invest only in federal, state and municipal 
bonds, first mortgages on real estate, and similar se- 
curities. If this is any criterion for college trustees, 
then investment powers are indeed extremely limited! 
He next found a statement in Professor Pomeroy’s 
Equity Jurisprudence to the effect that “the law does 
not give to trustees the same freedom of choice in in- 
vestments which may be exercised by prudent business 
men in their own affairs”; and again: “The law per- 
mits the trustee to assume no risks in his investment 
other than those which are inseparable from every 
species of property”; and finally, “From risks growing 
out of the uncertainty of speculative investments, the 
law protects the beneficiary by making the trustee per 
sonally responsible for all trust funds invested by him 
in this manner.” In view of the fact that Professor 
Pomeroy was a Californian and is frequently quoted 
with approval by California courts, a California trus- 
tee must be hardy indeed to run the risk of making 
any sort of speculative investment. And I ask you 
is a common stock a speculative investment, or not? 

Since California case-law is practically non-exist- 
ent on the question of proper trust investments, my 
partner finally turned to the American Law Institute’s 
“Restatement of the Law of Trusts.” Here again, he 
found two major obstacles: first, the restatement at 
tempts to “walk the tight-rope” between safety of cor 
pus and the securing of a reasonable income—with the 
result that the trustee still does not know what to 
buy ; and second, the Restatement of the Law of Trusts 
has never been adopted in California. Maybe Pro- 
fessor Pomeroy’s rules still apply ! 
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After reviewing all of the available law on the 
question, my partner finally came to the following con- 
clusion : 

“If the trustees are guided by conservative principles 
their actions should be sustained. On the other hand, if 
the trustees take unnecessary chances and losses result in 
the principal it may be that some day they may be held 
to account. As far as I have found, no action has ever 
been brought against trustees of public institutions in this 
state by the attorney general for losses in the principal 
This situation may change, however, with changing con 
ditions, and some day an aggressive attorney general may 
seek to hold trustees liable where losses have resulted in 
the principal of endowments due to imprudent investment.’ 

Now I ask you again, what would you do if you 
were a trustee in California facing diminishing interest 
rates and the danger of inflation ? 

A solution for this problem has been found here 
in California in so far as Probate Trusts are concerned. 
Section 1120 of the Probate Code provides that the 
trustee may petition the court for instructions when 
in doubt as to the administration of the trust. An 
order of court pursuant to such petition has the effect 
of a final judgment. Of course, if the decree of dis- 
tribution prohibits investment in common stocks, the 
Probate Court would not instruct the trustee to violate 
this decree, but where the decree is silent in this re- 
gard, it is believed such a decree protects the trustee 
against personal liability by reason of such investment. 

Apart from statute, or a provision of the trust in 
strument, it seems that there is no 
trustee may protect himself in advance in purchasing 
common stocks. In view of the increasing necessity of 
broadening the scope of trust investments, it is ex 
pected that many states will enact legislation during 
the next few years either permitting generally the pur 
chase of sound common stocks where not prohibited 
by the trust instrument, or at least permitting trustees 
to petition the equitable side of the court for instruc 
tions with regard to such investments. 

The last decade has witnessed the gradual disap 
pearance of the business trust, or Massachusetts Trust. 
Originating in Massachusetts more than a half-century 
ago as a substitute for incorporation, it became very 
popular in the years immediately following the passage 
of the income tax on corporations. During the oil 
boom in California in 1921-1922, most of the smaller 
operators adopted this form of organization. When the 
oil supply began to diminish and the dry holes began 
to appear, someone finally discovered that frequently 
the owners of beneficial interests could be held as part 
ners—and the resulting litigation rendered the Massa 
chusetts Trust very unpopular in this State, at least 
Then the Treasury Department discovered that a large 
source of revenue was being neglected, so the late: 
Revenue Act contained a provision that all associa 
tions were to be taxed as corporations. This, of course, 
sounded the death knell of the business trust—for again 
legislation caught up with trust lawyers. Substantially 
all of the Investment Trusts immediately dissolved and 
reappeared as corporations, and today the creation of 
a new business trust is almost unheard of. 

Prior to the depression, few trust instruments con 
tained any provision for invasion of the corpus to meet 
the needs of the beneficiary in case of emergency. The 
experience of the past few years has changed radically) 
the practice in this regard. At the present time, few 
trusts are drafted which do not contain such emergency 
provisions. Furthermore, some states by statute have 
(Continued on page 886 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 
of Interesting and Significant Contributions Appearing in the Current Legal Periodicals 





Among Recent Books 





sitions Practice at Home and Abroad, by P. S. 

Dyer-Smith. 1939. New York: Baker, Voorhis 
& Co. Pp. Ixxix, 1076. Commendatory Foreword by 
Professor Edson R. Sunderland. 

This work manifests a comprehensive understand- 
ing of the principles of discovery, and is a specially 
timely contribution in its analysis of the new Federal 
Court Rules. The author was for many years actively 
a practitioner at the New York and Federal bars and 
is presently Depositions Consultant at London. His 
experience in the field enables him to discuss directly 
and effectively the developments in recent years and 
to elucidate the present state of the law. As an illus- 
tration, there may be mentioned his review of limita- 
tions upon “prying into” the adversary’s case, or in- 
dulging in “fishing expeditions.” These limitations 
still exist in some jurisdictions, but in many states, 
and under the Federal Court Rules, restrictions of this 
character are not imposed. The distinctions between 
depositions for purposes of discovery and for purposes 
of evidence are clearly set forth and the importance of 
the differentiation is indicated. In the reviewer's opin- 
ion broad provisions for admissibility in evidence of 
discovery depositions hamper the discovery function 
because of a greater tendency to object to matter which 
may be so admitted. Conversely, removal of the fear 
of use in evidence, or limitations of such use to ex- 
ceptional circumstances, tends to an attitude of greater 
freedom and informality in discovery procedure. In 
Illinois, rules are being proposed which will enable the 
party to designate whether depositions are for evidence 
or for purposes of discovery only, in order that the 
greater degree of liberality may be insured when dis- 
closure is the primary purpose. The discussions in 
this book, particularly in its informed, discriminating 
consideration of the specific federal court rules on the 
subject, will be found helpful to the practitioner. It 
is to be regretted that only bare mention is made of 
discovery as a basis for summary judgment. The au- 
thor states that a full discussion of the subject would 
be outside the scope of the work, but it would seem 
that this might well have been regarded as within its 
purview, because the possibilities of utilizing this ef- 
fective procedure are closely linked with disclosures ob- 
tained through discovery. 

Book I of this treatise, comprising the first 439 
pages, is devoted to Federal Discovery and Depositions 
Practice under the New Rules of Civil Procedure. 
300k II deals with Federal Depositions and Discovery 
Practice Not under the New Rules; and Book III, on 
International Practice and Procedure: Obtaining Evi 
dence and Discovery Abroad, presents the specific re- 
quirements in the various foreign countries. The con- 
venience of the practitioner would have heen greatly 
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served if the exceptionally valuable guide for use of 
the new federal court rules had been embodied in a 
separate work, instead of combined with the other 
material in this bulky, cumbersome volume. The ba 
generally is likely to have comparatively rare occasion 
to refer to the latter portions, constituting approxi 
mately half of the book. This probably will be in- 
creasingly true, in view of the tendency to make the 
new rules applicable in federal practice generally, as 
exemplified by No. 37 of the general orders in bank 
ruptcy, effective February 13, 1939. 
Harry N. Gorriier 
Chicago 


Cases on Equitable Remedies, Chapter Vl, by Zech 
ariah Chaffee, Jr. 1939. Published by the Editor 
Pp. v, 473 to 707.—This additional chapter which 
completes Professor Chaffee’s Cases on Equitable Rem 
edies, meets adequately the one adverse criticism which 
might be made to the original work, which was re 
viewed by me in a recent issue of this magazine. This 
additional chapter has been prepared with the painstak 
ing thoroughness, intelligence, and high scholarship 
which characterize the prior chapters and which are 
inseparable from any work done by Professor Chaffee. 
No more need be said except, perhaps, to express the 
hope that he gets time to teach the wealth of material 
which his case books contain. 

Wm. F. Watsu 
New York University Law School 


Cost Under the Unfair Practices Acts, by Robert 
Tannenbaum. 1939. Chicago: The University of Chi 
cago Press. Pp. ix, 65.—The chief interest of this 
brief study lies in directing attention to cost account 
ing and administrative issues involved in unfair trade 
acts prohibiting sales below cost. While the author 
expressly avoids discussion of the economic soundness 
or desirability of laws prohibiting sales below cost, 
the book affords slight comfort to those who support 
such legislation under the illusion that “cost” is an 
obvious matter or a simple determinable. For these, 
this book might well be required reading; for others, 
the book serves to emphasize the inevitability of ad- 
ministrative price-fixing under price control statutes 
which rely upon inexact cost formulas. That the book 
falls far short of being completely satisfying or defini- 
tive is perhaps as much a commentary on the statutes 
as a shortcoming of the study. 

Wittram H. Moore 

Washington, D. C. 


Problems in Prison Psychiatry, by J. G. Wilson 
and M. J. Pescor. Caldwell, Idaho: The Caxton Print 
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ers. Pp. 271.—Dr. Wilson is a retired senior surgeon 
of the United States Public Health Service and is at 
present director, division of hospitals and mental 


viene, State of Kentucky 
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Dr. Pescor is clinical direct the United States 
Public Health Service Hospital at Fort Worth, Texas 
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Leading Articles in Current 
Legal Periodicals 


By KENNETH C. SEARS 
Professor of TI IW, U ¢) f t Chi Wi 
ADMINISTRATIVE LAW 


NVECTIVE 


and Investigation in Administrative 
Law, ~e I Jaffe, 52 Harvard L. Rev. 1201. 
(Je. ’39; Cambri ge, M: iss.). Students of adminis- 
trative law pos legislators, particularly members of the 
Congress, should find Professor Jaffe’s criticisms valu 
able. Lawyers interested onl) their practice likely 
will not be interested. The Report of the Committ 
on Minister’s Powers and the methods of this commit 
tee receive more approval and Ik disapproval than 
The Special Committee on Administrative Law of the 


President’s Com 


The 


Bar Association, and the 
Administrative 


\merican 
mittee on 
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of the Independent Commission. The particular com 
plaint is the failure to support criticisms of admini- 
strative agencies with evidence and research. Professor 
Jaffe might have tempered ; cisms of the bar 
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ascertain how small a sun oney was granted 
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accountants for the representative stockholder. Other- 
wise fear is expressed that this type of litigation will suf- 
fer the stigma too frequently attached to bankruptcy 
practice. Agreements as to compensation on the basis of 
a percentage of the recovery are not binding on courts, 
which have disagreed whether the contingency may 
properly be considered in making the award. The 
New York rulings that the contingency is a proper 


factor are favored. “And most reasonable people are 
unwilling to concede that an attorney who satisfies 
himself as to the merits before taking a case should, 
because he relies for compensation entirely upon a suc- 


cessful result, be considered as having a lower standard 
of ethics than an attorney who defends, regardless of 


the merits, because he is in receipt of a straight fee.” 
INSOLVENT ESTATES 

ttect of The Chandler Act Upon General Assign- 

ments And Compositions, John E. Mulder and Charles 


M. Solomon, 87 U. of Pennsylvania L. Rev. 763, (My. 
39; Philadelphia, Pa.) 

The main effort of the authors has been to set 
forth and to discuss the advantages and disadvantages 
of (1) common-law general assignments, (2) common- 


law compositions, (3) common-law general assign 
ments with discharge, and (4) statutory assignments. 
In connection with the last mentioned device, con- 
sideration is given to the extra-territorial effect of as- 


signment statutes and to the problem of discharges un- 
der statutory assignments. In speculating on the 
possible effect that the Chandler Act will have upon 
these legal devices it is recalled that section 12 of the 
1898 Bankruptcy Act and Section 74 passed in 1933 


were not successful solutions of the problem of re- 
habilitating insolvent debtors. These sections are now 
repealed he authors make no attempt at a “minute 
analysis” of the Chandler Act but they are doubtful 


1 


whether it will be a pronounced success. It “is preg- 
nant with ambiguities” and its desirable attributes ‘may 
be more apparent than real.” 

In 25 Virginia L. Rev. 881 (Je. ’39) there are 
two brief criticisms of the Chandler Act. One by Mr. 
W. Randolph Montgomery, discusses chapters X and 
XI, points out several defects, and purposes amend- 
ments. The other criticism is by Professor Garrard 
Glenn. He believes that section 60a, properly con- 
strued, does not confer on the trustee the status 
of a bona fide purchaser as to transactions occur- 
ring within four months prior to the bankruptcy 
petition. But there is an impression to the contrary. 
Since such a construction would be revolutionary and 
dangerous, the idea should be eliminated by an amend 
ment 


prove to 


INSURANCE 


Passenger For Consideration In Automobile In- 
surance, Robert L. Taylor, 24 Washington University 
LL. Quar. 497. (Je. 39; St. Louis, Mo.) 

Have you read your automobile liability policy? 
Most policies contain “a provision against the renting 
of the insured vehicle and against its use to carry 
passengers for compensation, or for a consideration, 
or for hire.” There are three groups of cases involv- 
ing the carrying of passengers for a consideration. 
(1) “Ordinarily, such paying or sharing of expenses 
does not constitute carrying passengers for a consider- 
ation.” (2) The courts generally seem to have held 
that the payment of a sum certain which has no rela- 
tion to the cost of operation of the car during the trip 
makes the carriage one for a consideration. (3) Where 
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no monetary consideration has passed but some non 
pecuniary benefit has been conferred upon the owne 
or operator of the car it seems generally that the courts 
do not regard the policy to have been violated. In ad 
dition, the “guests” of the owner or operator are af- 
fected by the recently enacted “guests statutes’’ which 
in varying language “require a high degree of negli- 
gence in order to establish liability of a host to a guest.” 
The insured automobile owner can never be absolutely 
certain that his insurance will protect him at all times. 
“The careless acceptance of compensation, no mattet 
how small, might take away his one means of protec- 
tion and wipe out his entire savings.” 


LABOR RELATIONS 


The Fansteel Case: Employee Misconduct and 
The Remedial Powers of The National Labor Relations 
Board, Henry M. Hart, Jr., and Edward F. Pritchard, 
Jr., 52 Harvard L. Rev. 1275. (Je. ’39; Cambridge, 
Mass. ) 

The first two divisions of this extensive treatment 
of the Fansteel case are very interesting and easily 
read. They give the exciting factual background, the 
action of the National Labor Relations Board, the de- 
cisions of the courts up to the decision of the U. 5S. 
Supreme Court. The remainder of the article, discus- 
sing the opinions of the Supreme Court justices, is 
involved and thus reflects the decision of a very dif 
ficult problem. It seems clear that the authors do not 
approve the opinions of either Chief Justice Hughes or 
of Mr. Justice Stone. Not so clear is their attitude as 
to the dissenting opinion of Mr. Justice Reed. Appar 
ently, they prefer it to the other two. Perhaps, if they 
had been members of the court, they would have writ 
ten their own opinion. Their point of view seems to 
be this: it is wrong to condemn unreservedly and com- 
pletely the action of the sit-down strikers. More im- 
portance should have been attached to the fact that the 
employer caused the sit-down strike by its own unlawful 
action, and whether what happened reasonably might 
have been expected. Therefore, a rule of thumb con- 
demnation should be avoided in such involved cases. 
Rather, more consideration should be given to the con- 
duct that provokes the employees and to the possible 
consequences of refusing relief to them. It is not clear 
whether in the final event the authors would have voted 
for an affirmance of the order of reinstatement of the 
N.L.R.B. in the Fansteel case. It seems, however, that 
they are sympathetic to it under the particular circum 
stances. 


RAILROADS 


Pressure-Group Action and the Democratic Pro 
cess: A Study Of The Railroad Situation, 24 Wash 
ington University L. Quar. 463. (Je. ’39; St. Louis, 
Mo.) 

What is wrong with the railroads? The answet 
is too much competition among themselves and with 
other modes of transportation, and also overdevelop 
ment since the World War. Operated on the basis of 
“rugged individualism” there is a tremendous duplica 
tion of service. “No other important country in the 
world attempts to maintain competitive railroad sys 
tems.” The 1933 plan to coordinate services and save 
about $300,000 a year failed because of the objection 
by labor unions that many employees would be dis- 
charged. Even if 75,000 men saved their jobs by this 
opposition, it is true that from July 1937 to June 1938 
260,000 men lost their jobs because of the decrease of 
railroad business, and forty percent of American rail- 
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road bonds are now in default. The managers of the 
railroads realize now that they lack the political power 
of the unions, and recently they have joined forces upon 
a program which will place other modes of transporta- 
tion under the same burden of regulation as that long 
imposed on the railroads. This program “contains 
nothing designed to reduce effectively the wastes due 
to competition between the railways, and falls far short 
of going to the root of the problem. Politics does not 
permit.” 


TAXATION 


A Comment On the Traynor Plan for Revision 
of Federal Tax Procedure, E. Barrett Prettyman, 27 
The Georgetown L. Jour. 1038. (Je. ’39; Washing 
ton, D. C.) 

Despite some nice general compliments upon Pro 
fessor Traynor’s recent article advocating a comprehen 
sive revision of the procedure in administering the fed 
eral income, estate, and gift taxes, Mr, Prettyman is 
strongly against the three principal points, to-wit 
(1) limiting the taxpayer before the Board of Tax 
Appeals to the “grounds, documents and facts outlined 
in his original protest to the commissioner ;” (2) re 
quiring a bond for an appeal to the Board; and (3) 
concentrating appellate jurisdiction in a single court of 
tax appeals. The author admits that there is need for 
reform but argues that the difficulty is not in the pro 
cedure. Rather, the trouble is that the taxing officials 
are pursuing the wrong policy. “If the Treasury were 
to adopt the policy of finding the right answer to the 
problem in every case, and were to offer to its men in 
the field and in the conference room full support if the 
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right answers are given to the best of the knowledge 
and the judgment of the officials concerned, the matter 
of procedure would solve itself. But so long as the 
men actually handling the cases are required, or think 
they are required, to show a tax in every case, and to 
show as much tax as the taxpayer will stand—and then 
just a wee bit more—an administrative procedure in 
this country will never develop which will satisfactorily 
collect the tax.” 

In 34 Illinois L. Rev. 151, Mr. Montgomery B 
\ngell argues strongly against the Traynor plan. The 
argument is similar to that of Mr. Prettyman but more 
elaborate. The style is rather that of an advocate than 
an objective scholar. For admitted evils, he 
less tinkering with the revenue acts, a commission to 
study and draft a new statute, formulation of regula- 
tions by the commissioner on the basis of “sound prin 
ciple,” and the application for certiorari in the Supreme 
Court “only in cases involving matters of principle.” 


London Letter 


Legal Entertainments 

HERE are times when lawyers can forget the law 

and apply themselves to the happier task of enter 

taining their friends, and it may be said that, when 
the occasion offers, no better hosts could be wished for, 
or found. Many members of the Bar of England and 
of the United States have had occasion in the past to 
appreciate the hospitality which has been offered on 
both sides of the Atlantic by their brother lawyers, and 
the hope may be expressed that further opportunities 
for “getting together” may occur in the future. 

In the Inns of Court the lawyer’s flair for 
taining is reflected in numerous functions 
throughout the year and, at this period, it is customary 
for garden parties to be given by the Benchers of one 
or more of them. This year has been no exception to 
the Rule. On the 12th July last the Treasurer (The 
Hon. Mr. Justice Henn Collins) and Masters of the 
Bench of the Middle Temple gave a garden party, at 
which many Judges and members of the Bar, with 
their ladies, attended. The guests were received by 
the Treasurer and Lady Collins in the beautiful Eliza 
bethan Hall, where the Society’s plate and other ob 
jects of interest were on view, including several pieces 
which have been presented to the Inn by Lord Rother 
mere, an Honorary Bencher. Throughout the after- 
noon the Salon Orchestra played in the Minstrels Gal 
lery of the Hall, while the band of the Royal Artillery 
provided an excellent programme of music in the gar 
In the Library the Molyneux Globes were on 
view. These celebrated globes, which were dedicated 
to Queen Elizabeth and completed in the year 1592 
are named after their maker, Master Emerie Moly 
neux, who, according to Richard Hakluyt, was “a rare 
gentleman in his profession.” They are 2 feet 2 
in diameter and are mounted on stands. The Celestial 
Globe shows the same constellations and fixed stars as 
those on the globe of Mercator, except that the South- 
ern Cross has been added. On the Terrestrial Globe, 
generally regarded as the more interesting of the two, 
are indicated the discoveries of John Davis made in 
1583, 1586 and 1587, with the names he gave to vari- 
ous places on the shores of North America. Florida, 
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Virginia and “Norumbega” are shown, the latter place 
being now identified as a site near Boston on the 
Charles River. A latin inscription states that Virginia 
was first surveyed, inhabited and cultivated by the Eng- 
lish at the cost of Sir Walter Raleigh, assisted by 
Queen Elizabeth. The great voyages by which Sir 
Francis Drake and, later, Thomas Cavendish circum- 
navigated the globe are shown by red and blue lines 
respectively. These globes are believed to be unique 
and are regarded as treasures by their owners. 

On the 25th July, a garden party was given by 
the Benchers of Gray’s Inn in the Gardens and Hall 
of the Society. The guests were received by the Treas- 
urer (Mr. A. Andrewes Uthwatt) and Mrs, Uthwatt. 
During the afternoon music was played by the band of 
the Welsh Guards and the string band of the Royal 
Artillery. The organist of the Society, Mr. Harry 
Saunders, gave a recital in the Chapel. There was 
also an interesting exhibition of ancient manscripts in 
the Holker Library, the beautiful addition which was 
made to Gray’s Inn Library, and which was formally 
opened by Mr. Stanley (now Lord) Baldwin ten years 
ago. A week prior to this Garden Party the Benchers 
ot Gray’s Inn entertained 1,300 children from the local 
elementary schools. Tea was served to the entire com- 
pany in a marquee which had been erected for the pur- 
pose, and a band, clown, conjurers, a Punch and Judy 
show and other forms of amusement were provided for 
the delectation of the youngsters. 

On the 10th July, the Treasurer and Masters of 
the Bench of the Inner Temple gave a dinner in honour 
of Mr. Justice Frankfurter, of the Supreme Court of 
the United States of America. Other distinguished 
guests present were: The Lord High Chancellor of 
Great Britain, Lord Thankerton, Lord Justice Finlay, 
Lord Justice Luxmore, Lord Justice du Parcq, the 
Treasurers of Gray’s Inn and the Middle Temple, Mr. 
Louis S. St. Laurent, K. C. (Canada), Mr. W. F. 
Chipman K. C. (Canada) and Dr. A. L. Goodhart. 


Law Revision 

The Law Revision Committee, presided over by 
the Rt. Hon. Lord Wright, has recently issued its 
eighth report, which deals with the subject of con- 
tributory negligence. It is noted therein that the old 
Admiralty Rule which provides that if a collision re- 
sulted from the negligence of two parties, the damage 
done to each was added together and was shared be- 
tween them equally, differs from the old Common 
Law rule under which if the fault of each party con- 
tributed to an accident neither party could recover 
from the other (however little the one and however 
greatly the other was to blame) for the damage which 
was done, provided always that there was negligence 
on the part of both which to some appreciable extent 
could be said to be the cause of that damage. The 
Common Law rule has long been established and its 
origins are to be found in the historical development 
of the English law; but it has often been criticized. 
The best known example of such criticism quoted is that 
contained in the judgment of Lord Justice Lindley in 
The Bernina (1887) 12 P. D. at p. 89, where he says 
“But why in such a case the damages should not be 
apportioned, I do not profess to understand.” Many 
cases are dealt with in the Report, illustrating this 
difference between the Admiralty Rule and the Com- 
mon Law Rule. The judgment of Lord Chancellor 
Birkenhead in Admiralty Commissioners v. S. S. Vo- 
lute (1922) 1 A. C. at p. 136 is quoted as a typical 





example. He said, “In all cases of damage by col- 
lision on land or sea, there are three ways in which 
the question of contributory negligence may arise. A. 
is suing for damage thereby received. He was negli- 
gent, but his negligence had brought about a state of 
things in which there would have been no damage if 
B. had not been subsequently and severably negligent. 
A. recovers in full. At the other end of the chain, A.’s 
negligence makes collision so threatening that though 
by the appropriate measure B. could avoid it, B. has 
not really time to think and by mistake takes the wrong 
measure. B, is not held to be guilty of any negligence 
and A. wholly fails. In between these two termini 
come the cases where the negligence is deemed con 
tributory and the plaintiff in common law recovers 
nothing, while in Admiralty damages are divided in 
some proportion or other.” 

The Committee, therefore, recommend that the 
principle of apportioning the loss to the fault should 
be adopted at Common Law. They do not recommend 
any change in the method of ascertaining whose the 
fault may be, nor any abrogation of what has been 
somewhat inaptly called the “last opportunity rule.” 
In truth, they say, there is no such rule—the question, 
as in all questions of liability for a tortious act, is, not 
who had the last opportunity of avoiding the mischief, 
but whose act caused the wrong? To make the fur- 
ther change would involve the difficulty of either (i) 
altering the Admiralty Rule also and for that purpose 
amending an Act which was passed to give effect to 
an International Convention, or (ii) making the Com- 
mon Law again inconsistent with the Admiralty Rule. 
The recommendation as it stands assimilates the Com- 
mon Law to that of the Court of Admiralty. 

The Report contains a brief note of the rule pre- 
vailing in other countries, including the United States 
of America, and summarizes the recommendations of 
the Committee as follows: “That in cases where dam- 
age has been caused by the fault of two or more per- 
sons the tribunal trying the case (whether that tri- 
bunal be a judge or jury) shall apportion the liability 
in the degree in which each party is found to be in 
fault.” 


Treasure Trove 

The discovery of an Anglo-Saxon ship burial at 
Sutton Hoo, an estate owned by Mrs. E. M. Pretty, 
in Suffolk, has led to the holding of a coroner’s in- 
quest to decide whether gold and silver articles found 
in the tumulus are treasure trove. Few enquiries into 
treasure trove in recent years have excited so much 
interest—possibly due to the fact that the articles found 
are of great beauty of design and in an excellent state 
of preservation. Also the opinion seems to be gaining 
ground that the ship may have been the tomb of Red- 
wald, first of the East Anglian Royal Family to be 
come High King. 

The jury of fourteen chosen to decide the issue 
was representative of country life, and consisted of re- 
tired military officers, farmers, a bank manager, a 
publican, a golf club secretary, a haulage contractor, 
a village grocer, a land agent, a blacksmith and a school 
teacher. The Coroner, Mr. L. H. Vulliamy, explained 
to the jury the legal aspect of treasure trove, quoting 
Chitty, Blackstone, and other authorities, and empha- 
sizing the fact that concealment in secrecy, with inten- 
tion on the part of the owner to return and recover 
was an essential point. Chitty’s definition, which has 
been quoted with approval in previous cases, reads: 
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“Treasure trove, is where gold or silver coin, 
plate, or bullion is found concealed in a house, or in 
the earth, or other private place, the owner thereof 
being unknown, in the treasure belongs to 
the King or his grantee, having the 


any 


1 1 
ich case 


franchise of treas- 


ure trove; but if he that laid it be known or after- 
wards discovered, the owner and not the King is en 
titled to it; this prerogative right only applying in the 


absence of an claim the 
owner, instead of hiding the t1 casually lost it, 
or purposely parted with it, in such a manner that it 
is evident he intended to abandon the property al- 
together, and did not propose to resume it on another 


owner to property. If the 


easure, 


occasion, as if he threw it on the ground, or other 
public place, or in the sea, the first finder is entitled 
to the property, as against everyone but the owner, 
and the King’s prerogative does not in this respect 


obtain. So that it is the hiding, and not the abandon- 
ment, of the property that entitles the King to it.” 

After hearing evic as to the unearthing of the 
burial ship and the finding of the treasure the Coroner, 
in his summing up, told the jury that they “must not 
be influenced by any thought that confiscation by the 
Crown will follow the finding of treasure trove.” He 
said that the generous where 
there was full disclosure, full market value of 
any objects retained in the national interest was paid 
to the finder, and added that if it treasure trove 
the jury could not oust the rights of the Crown as their 
verdict could be upset in the High Court. He noted, 
as a decisive point, that the labor and publicity in 
volved in dragging the ship to the trench in which it 
was buried, and the subsequent feasting which took 
place on such occasions, rendered it impossible to form 
the opinion that these articles were buried or con- 
“Did the owner hide the articles with 
the intention of returning later to recover them? All 
the evidence negatives such presumption. If you agree 
to that you must return a verdict that this is not treas- 
ure trove.” The jury, after thirty minutes’ considera- 
tion, gave their verdict that the legal finder was Mrs. 
Pretty and that it was not treasure trove.” 
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cealed secretly. 


Appointments 


Mr. William Cleveland-Stevens, K. C., a Master 
of the Bench of Inn, has been appointed 
Head of the School of Law and Di 
rector of Legal Studies, as from October Ist, in suc- 
cession to Mr. A. M. Langdon, K. C., who has retired. 


Lincoln’s 


Inns of Court 


Mr. Cleveland-Stevens, who was born in 1881, was 
called to the Bar in 1907. During the great war he 


served as a signal officer in “H. M. S. New Zealand” 
and was mentioned in despatches. The conditions 
attached to the appointment are (i) that the whole of 
his time shall be given to the service of the Council 
of Legal Education subject to such exceptions as the 
Council may in circumstances approve; (ii) 
that he act as head and organiser of the Teaching and 
Examining Staff; (iii) that he act as Adviser to the 
Students reading for the Bar and those recently called 
to the Bar; and (iv) that if requested, he will lecture 
on such subjects as are arranged between himself and 
the Council. The salary attached to the post is £1,500 
per annum, with chambers and clerical assistance. 
Mr. Roland E, L. Vaughan Williams, K. C., a 
Master of the Bench of Lincoln’s Inn, has been ap- 
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special 


pointed Editor of the Law Reports, published by the 
[Incorporated Council of Law Reporting, in succession 
to Mr. A. F. T 


Topham, K. C. The Council have also 


AMERICAN BAR ASSOCIATION JOURNAL 
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Chairman, Washington Committee 


appointed Mr. G. F. L. Bridgman to be Assistant Edi- 
tor. Mr. Vaughan Williams is the son of the late 
Lord Justice Vaughan Williams and is Recorder of 
Cardiff. Mr. Bridgman was called to the Bar at the 
Middle Temple in 1912 and has been a member of the 
Law Reports staff for twelve years. The late Sir Fred- 
erick Pollock held the Editorship of the Law Reports 
from 1895 to 1935 and, for the year 1936, was joint 
editor with Mr. A. F. Topham, who continued as Edi- 


tor till his recent appointment to a County Court 
Judgeship. 
The Temple S 


NEW SERVICE TO MEMBERS 

As part of its program for increased service the 
American Bar Association has made arrangements to 
furnish to its members copies of Opinions of the 
Supreme Court, at a cost of $1.00 for each opinion. 
Copies of opinions will be sent by air mail within 
twenty-four hours after the opinion is handed down, 
which means that they should be received anywhere in 
the United States on the second day. Requests for 
opinions may be made prior to the time the decision 
is announced. Where available, please give Supreme 
Court’s docket number, name of case, and, especially 
if docket number is not given, a word or two as to 
general subject matter and status of case. All requests 
should be addressed to the American Bar Association, 
1152 National Press Building, Washington, D. C., and 
should be accompanied by a check payable to the order 
of the Association for $1.00 for each opinion requested. 
If it is desired that the opinion be sent special delivery, 
10c should be added to the remittance. 














anak 


CHARACTER EXAMINATION IN PENNSYLVANIA* 


By Ropert T. McCracken 
Member of the Philadelphia, Penn., Bar 


URING the decade following the close of the War, 

two problems presented themselves to the bench 

and bar of Pennsylvania with respect to applica- 
tions for admission to the bar. These problems had to 
do with the number and character of applicants for ad- 
mission. There were too many lawyers coming to the 
bar and there were too many of that number unfit to 
practice law. Serious consideration was given to these 
problems by the Supreme Court of Pennsylvania under 
the leadership of the then Chief Justice Robert von 
Moschzisker. As a result, a set of new rules, some- 
what revolutionary in character, was promulgated, ef- 
fective January 1, 1928. These rules have now been in 
effect for over eleven years. Accordingly, some obser- 
vations may be made of their practical value. 

Those of you who have seen the copy of the Bar 
Examiner for March, 1939, may have noticed in it 
two articles on this very subject, one by Mark E. 
Lefever and the other by Albert L. Moise, who are re- 
spectively the Secretaries of the State Board of Law 
Examiners and County Board of Law Examiners of 
Philadelphia County. They contain an excellent sum- 
mary of the procedure under the rules. As there may 
be some of you who are not familiar with the contents 
of these articles, however, a few words upon the actual 
machinery followed may not be amiss. 

We have in Pennsylvania what is known as the 
State Board of Law Examiners. It consists of five 
lawyers appointed by the Supreme Court. That Board 
gives a written examination to all students of law in 
Pennsylvania, before they may be admitted to the bar. 
This examination is the final test as to an applicant's 
knowledge of the law. Until he passes it he may not 
be certified for admission to the bar. It has nothing 
whatever to do with character examination. 

That important subject is, under the rules of the 
Supreme Court, passed upon by local or county boards 
of law examiners, one in each of the sixty-seven coun- 
ties of the State. These boards are appointed by the 
judges of the Common Pleas and Orphans’ Courts. In 
them is vested the sole jurisdiction over the inquiry 
into character and fitness. 

Every student at law comes before the County 
Board twice. The first and most important time is 
when he applies for the privilege of registering as a 
law student, before he begins to study law at all. The 
second is when he applies for the privilege of taking 
the final examination for admission to the Bar. Upon 
each such application he is required to file with the 
State Board an elaborate questionnaire, in duplicate, 
in which he pretty fully describes himself and his ca- 
reer. He is also required to furnish the name of a Pre- 
ceptor who must be a member of the bar of the County 
from which he registers, of at least five years experi- 
ence, and in good standing. He must also furnish the 
names of three citizen sponsors who know him and are 
willing to vouch for him. Questionnaires are sent out 
to this Preceptor and to these three sponsors by the 
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State Board. When returned, filled out and signed, 
the file containing all of these questionnaires is sent to 
the Secretary of the County Board, who sends them 
out to two members of that Board appointed by the 
Chairman to examine this man. Blank questionnaires 
are also furnished for each of these two Board members 
to fill out after the examination. They send for the 
man, for his Preceptor and his sponsors. They ex- 
amine him with as much care as the circumstances re- 
quire. Of course, if they know him, as in the smaller 
counties they are apt to, or if they know his family and 
associates less careful scrutiny is required. Where they 
do not know him, however, a searching examination 
is made into his environment, record at school and col- 
lege, past performance if in business, and all other 
matters which may throw light upon his character. His 
Preceptor and sponsors are also closely questioned as 
to their knowledge of him. Where necessary, a pro 
fessional investigator is employed to examine into any 
matters which in the opinion of the members of the 
Board require investigation. 

This work is done much more meticulously in the 
case of an applicant who is registering to study law 
than in one who has taken his law school course and 
is applying for examination for admission to the bar. 
The Board has the feeling that if a man is to be stopped, 
this action should be taken at the inception of his work 
rather than after he has spent three or four years of 
his life in preparation for a profession which he may 
never be permitted to enter. 

After the two members of the Board have held 
their examination they file a report with the Secretary 
either recommending or declining to recommend the 
candidate. This report is passed upon by the full 
Board at a meeting called for the purpose. In the 
event of recommendation, the Board, unless something 
untoward comes to the attention of some other mem 
ber, always accepts the conclusion of the Committee. 
In the event of a rejection, extended discussion is given 
to the report, which is always comprehensive, and a 
man may not be rejected except by a majority vote of 
those present, who must constitute a majority of the 
entire Board. An appeal is permissible to the State 
Board of Law Examiners, which, before reversing the 
County Board, is required to hold a hearing at which 
the County Board will be present or represented. An 
appeal from the action of that body is permissible to 
the Supreme Court of Pennsylvania, which in all in 
stances so far has sustained the action of the State 
Board. 

Naturally, the paramount question is as to the 
propriety of permitting two lawyers preliminarily and 
another group of lawyers finally to pass upon a man’s 
right to study a profession. A great deal of discussion 
has arisen in law journals and elsewhere as to the wis 
dom of such a practice. Of course, there is nothing 
new about it in the Anglo-Saxon system. No man may 
be admitted to the bar in England unless he has eaten 
the requisite number of dinners in the Inns of Court. 
which means, passed the scrutiny of the members of 





Assuming that 
f a man’s character, requisite for 
admission to the bar, the q arises as to how 
that judgment may be reached. Obviously, the Court 
cannot personally examine into the past lives and pre- 
sent performances of all candidates for the study of 
law. The function is, therefore, delegated precisely 
as are other functions of the Court. Masters and ex 
aminers are appointed whose duty it is to hold hear- 
ings, examine witnesses, and report to the Court with 
their recommendations, often involving large sums of 
money. In disciplinary matters, grievance committees 
exercise the same function. In almost every jurisdic- 
tion disbarment proceedings are initiated before com- 
mittees of lawyers and a man is prohibited from con- 
tinuing the practice of a profession which he may have 
practiced for many years solely upon the recommen- 
dation of those committees. We are used to all these 
things and take them as a matter of course. Why, 
thei, should it be deemed improper for a similar com- 
mittee to determine whether or not one who has not 
yet been admitted to the ranks is a proper person to 
join them? Admitting, as we must, that the practice 
of the law is a privilege or license, revocable at the will 
of the Court, and not a property right, all that is here 
contended for is that the granting of the license should 
be carefully inquired into. 

Naturally, also, the whole system rests upon th 
character of those making up the Boards of Examiners 
This, under the Pennsylvania system, is entirely within 
the control of the Courts. The local courts appoint the 
members of these boards and may remove them at will 
It is to be presumed that the choice will fall upon those 
who enjoy the entire confidence of the appointing 
power. To date this has happened in every instance 
of which I have any knowledge. The work is done 
most conscientiously. I have known members of the 
3oard to spend days examining into a man’s past his 
tory, make trips to his neighborhood, interview the pro 
fessors and former classmates at the school or colleg 
which he attended, and exert the utmost effort to ar 
rive at the proper conclusion. I have never known a 
case in which personal prejudice or political influence 
has had the slightest effect upon the examination. In 
fact, I have known of few cases in which any attempt 
has been made to exert either the one or the other. 

It may be argued that a brief interview, or even 
a series of interviews, are not sufficient to enable the 
Board members to arrive at a proper conclusion. Yet 
in the very practice of our profession we admit the 
necessity for this and its workability every day. We 
draw twelve citizens, not learned in the law and not 
trained in examination, and put them in a jury box 
We call before them witnesses whom they have never 
seen and whom they have no right to cross examine, or, 
if they have, that right is almost never exercised. Yet 
a man’s life, or his liberty or his property is subject 
to the determination by twelve citizens of 
the truth or falsity of the statements made by the wit- 
nesses. The same power is entrusted to a judge sit- 
ting on the equity side of the court. We know that in 
the choice of applicants for positions in the business 
or professional world, and indeed of applicants for 
admission to colleges and universities, the judgment of 
an examining committee. or even of an individual. be- 
comes the final word. Wherein, then. lies the distinc- 


the Inn. 
as to the elements « 


question 


those 


tion? The dean of the law school would have a perfect 
right to say to a young man whose record did not com- 
mend itself to him, “I will not admit you to study in 
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the Court is the final judge 





If the facts were known, no com- 
plaint could be made. And the mere fact that there 
are other law schools to which he might obtain ad- 
mittance does not alter the result 
States beside Pennsylvania in which 
tain the privilege of studying law. 
On the whole, then, we in Pennsylvania believ: 
that the system is sound and we believe it is working 
well. The number of men and women applying for the 
privilege of studying law has decreased during the 


my law school.” 


There are other 
a man might ob- 


eleven years that the system has been in force. Per 
haps this is due to other causes, but we are confident 
that it is also due to the system now in vogue. The 


number of unfit students has definitely been decreased 
A man who has a bad record does not want to run the 
gauntlet of the County Board of Law Examiners. Ac 
cordingly the number of rejections is rapidly approach 
ing the vanishing point. And this is true despite the 
fact that since 1935 the Board has had the power to 
reject a man purely upon its conclusions as to his gen- 
eral qualifications other than scholastic and without as- 
signing any specific reason for so doing. Prior to that 
date it had been the practice to admit any upon 
whom some definite defection could not be fastened 
Often it was found that wholly unfit men were being 
admitted only because the Board was unable to dis 
cover a clear ground of objection. Representatives 
were made to the Supreme Court that such was the 
case and in 1935 the Court enlarged the power of th 
Board to the point at which it is now possible to reject 
a man if he does not possess the necessary fitness o1 
general qualifications other than scholastic for registra 
tion as a law student or for admission to final examina- 
tion of the State Board. Curiously enough, once this 
power was granted, it was found rarely essential t 
exercise it. Perhaps its very existence has done the 





one 


trick. 

The other important element in the system is the 
Preceptor. Every student when he registers must 
choose a Preceptor and register with him as well as 
with the State Board. The Preceptor must be an at 
torney of standing in the County in which the student 
is registered, of at least five years experience. Like the 


student, he must be approved by the County Board of 
Law Examiners. Not all counsel of five years experi 
ence are so approved. It is considered of great impor- 
tance that a student shall be registered only with a man 
of character. Some technical training and a great deal 
of ethical instruction is received by the student from 
the Preceptor. Oversight must be had over the stu- 
dent during his course of study and six months’ clerk 
ship must be served with the Preceptor before the stu- 
dent may be admitted to the bar. Two of these six 
months may be served during the law school course, but 
the other four cannot be served until after the final ex- 
aminations for admission to the bar have been taken 
While the clerkship is going on, the student cannot be 
engaged in any other occupation, but must be in his 
Preceptor’s office, giving his attention to his duties 
daily during business hours for at least six hours a day. 
This service has been found to be of inestimable value 
in the preparation of the student for the practice of the 
law. It is the equivalent of the old-fashioned appren- 
ticeship and of the internship of the medical graduate. 
Not only does the student learn the ropes, as it were, 
of the day to day practice and procedure, but he im- 
bibes those principles and standards which are the very 
foundation of the profession. It is hard to imagine any 
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young man of sufficient intelligence to graduate from a 
law school who would not in six months experience in 
a first class law office acquire an insight into the atti- 
tude and principles upon which every successful law- 
yer’s career myst be founded. In practice it has worked 
out admirably. It is hard to say whether this factor is 
of greater importance than the initial character exam- 
ination, but certainly it has proved to be of no less. 
Thousands of good lawyers were trained in this coun- 
try in law offices before the attendance at law schools 
became the rule. We believe that some of this tech- 
nique can be recaptured. We believe that it has been 
recaptured, and I am very sure that no young lawyer 


who has passed through the clerkship would for a mo- 


ment recommend its abolition. He would probably be 
prone to say that it was the most valuable period of 
his legal training. 

This then is the Pennsylvania system. Pennsy]l- 
vania believes in it. It has worked for eleven years. 
No doubt it may be improved upon and will. Like 
everything else in the body of the law, it is of slow 
growth. But its foundation is character—character of 
the student, character of the Preceptor, character of 
the Board of Law Examiners. And unless a structure 
standing upon that foundation can survive, it is hard to 
see how the profession itself can survive. 





ORGANIZING THE BUSINESS OF THE COURT 


Criticism of the Courts Today in Various Quarters—No Reason Why the Tested Formulae of 
Business Should Not Be Applied to Judicial Administration—A Successful Experiment in 
This Line* 


By Hon. IRA W. JAYNE 
Presiding Judge Wayne County (Mich.) Circuit Court 


S the Attorney General so well said in his ad- 
A dress opening the Conference—we are here for 

the common purpose of “making democracy 
work.” 

The foundation upon which democracy must stand 
is the confidence of the people in the institutions which 
form the structure of government. The keystone of 
that structure in this country is its judicial system. On 
its integrity and worthiness we stand or fall. It is 
fundamental. 

When two primeval men laid aside their clubs and 
agreed to submit their grievances to a third man who by 
that gesture became the first judge, humanity took the 
first step from savagery to civilization. When, col- 
lectively, nations grow up to so settle their differences, 
we may then claim to be truly civilized. 

The court, collectively, the judge, the state’s attor- 
ney, the individual’s attorney, the clerks and all the 
other agencies which go to complete the organization to 
settle the disputes between society and its individuals, 
and between individuals themselves, has recently been 
subjected to critical inquiry not without cause. 

Much of the business on the criminal side of the 
court is easily dramatized and involves the elemental 
passions that appeal to the imagination of the crudest 
class. It is inevitable that it be exploited. Its exploi- 
tation is realistically a part of our education. A single 
miscarriage of justice, therefore, assumes an importance 
out of proportion to the individual result. 

In state affairs there is a feeling that the courts 
have not recognized the standards of social control ac- 
cepted by the best thought of the nation and its com- 
ponent states. 

In its civil jurisdiction it is felt that the courts 
have not kept pace with the rapid tempo of modern 
social and business life. The law’s delay is a standard 
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theme in comedy and tragedy. In some jurisdictions 
we may as well recognize frankly it has reached such 
a stage as to constitute a miscarriage of justice. It 
has driven, and is driving, what ought to be the regu- 
lar business of a court to make-shift executive boards 
and commissions, with the confusion attendant upon the 
creation of new techniques and formulas. 

We know that much of this criticism is justified, 
that as lawyers we have been too jealous of our vested 
professional interests. Perhaps our profession forces 
upon us a habit-forming search for precedent which may 
hamper our vision for improvement. 

But I believe that we can gear this great agency 
of government to our machinery of living. There seems 
to be no reason why the tested formulae of business 
should not be applied to judicial administration. 

Solely because in Detroit we have been rather 
boldly experimenting with this sacrosant subject with 
some measure of success, have I been placed upon this 
program. It is hoped that a brief recital of our ex- 
periments may give you, as officers of your courts, some 
helpful suggestions. 

The Detroit court of general criminal jurisdiction. 
the Recorder’s Court, to which your Attorney General 
Murphy contributed invaluably as a judge in its forma 
tive period, was the first unified criminal court in the 
country. This unification was built about a permanent 
presiding judge. Judge Harry B. Keidan was its 
first presiding judge. This was established by court 
rule. 

By court rule also was established a single docket 
carrying all undisposed of cases daily, under the sole 
responsibility of the presiding judge. Specialized divi- 
sions with long time assignments were created—a divi- 
sion of complaints, of domestic relations, traffic, and 
divisions for the trial of these cases and for general 
misdemeanors and felonies. A psychiatric clinic was 
created, a bail bond bureau, and a probation depart- 
ment, all adequately staffed. The immediate result was 


















the Inn. Assuming that the Court is the final jud; 
as to the elements of a man’s character, requisite for 
admission to the bar, the question arises as to how 
that judgment may be reached Obviously, the Court 
cannot personally examine into the past lives and pre- 
sent performances of all candidates for the study of 
law. The function is, therefore, delegated precisely 
as are other functions of the Court. Masters and ex 
aminers are appointed whose duty it is to hold hear- 
ings, examine witnesses, and report to the Court with 
their recommendations, often involving large sums of 
money. In disciplinary matters, grievance committees 
exercise the same function. In almost every jurisdic- 
tion disbarment proceedings ar initiated before com- 
mittees of lawyers and a man is prohibited from con- 
tinuing the practice of a profession which he may have 
practiced for many years solely upon the recommen- 
dation of those committees, We used to all these 
things and take them as a matter of course. Why, 
the:_, should it be deemed improper for a similar com- 
mittee to determine whether or not one who has not 
yet been admitted to the ranks is a proper person to 
join them? Admitting, as we must. that the practice 
of the law is a privilege or license, revocable at the will 
of the Court, and not a property right, all that is here 
contended for is that the granting of the license should 
be carefully inquired into. 

Naturally, also, the whole system rests upon the 
character of those making up the Boards of Examiners 
This, under the Pennsylvania system, is entirely within 
the control of the Courts. The local courts appoint the 
members of these boards and may remove them at will. 
It is to be presumed that the choice will fall upon those 
who enjoy the entire confidence of the appointing 
power. To date this has happened in every instance 
of which I have any knowledge. The work is done 
most conscientiously. I have known members of the 
3oard to spend days examining into a man’s past his 
tory, make trips to his neighborhood, interview the pro 
fessors and former classmates at the school or college 
which he attended, and exert the utmost effort to ar 
rive at the proper I have never known a 
case in which personal prejudice or political influence 
has had the slightest effect upon the examination. In 
fact, I have known of few cases in which any attempt 
has been made to exert either the one or the other. 

It may be argued that a brief interview, or even 
a series of interviews, are not sufficient to enable the 
Board members to arrive at a proper conclusion. Yet 
in the very practice of our profession we admit the 
necessity for this and its workability every day. We 
draw twelve citizens, not learned in the law and not 
trained in examination, and put them in a jury box 
We call before them witnesses whom thev have never 
seen and whom they have no right to cross examine, or, 
if they have, that right is almost never exercised. Yet 
a man’s life, or his liberty or his property is subject 
to the determination by those twelve citizens of 
the truth or falsity of the statements made by the wit- 
nesses. The same power is entrusted to a judge sit- 
ting on the equity side of the court. We know that in 
the choice of applicants for positions in the business 
or professional world, and indeed of applicants for 
admission to colleges and universities, the judgment of 
an examining committee, or even of an individual, be- 
comes the final word. Wherein, then, lies the distinc- 
tion? The dean of the law school would have a perfect 
right to say to a young man whose record did not com- 


are 


conclusion 


mend itself to him, “I will not admit you to study in 
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my law school.” If the facts were known, no com- 
plaint could be made. And the mere fact that there 
are other law schools to which he might obtain ad- 
mittance does not alter the result. There are other 
States beside Pennsylvania in which a man might ob- 
tain the privilege of studying law. 

On the whole, then, we in Pent sylvania believe 
that the system is sound and we believe it is working 
well. The number of men and women applying for the 
privilege of studying law has decreased during the 
eleven years that the system has been in Per 
haps this is due to other causes, but we are confident 
that it is also due to the system now in The 
number of unfit students has definitely been decreased 
A man who has a bad record does not want to run the 
gauntlet of the County Board of Law Examiners. Ac 
cordingly the number of rejections is rapidly 
ing the vanishing point. And this is true despite the 
fact that since 1935 the Board has had the power to 
reject a man purely upon its conclusions as to his gen- 
eral qualifications other than scholastic and without 
signing any specific reason for so doing. Prior to that 
date it had been the practice to admit anyone upon 
whom some definite defection could not be fastened. 
Often it was found that wholly unfit men were being 
admitted only because the Board was unable to dis 
cover a clear ground of objection Representatives 
were made to the Supreme Court that such was the 
case and in 1935 the Court enlarged the power of the 
Board to the point at which it is now possible to reject 
a man if he does not possess the necessary fitness o1 
general qualifications other than scholastic 
tion as a law student or for admission 
tion of the State Board. 
power was granted, it 
exercise it 
trick. 

The other important element in the 
Preceptor. Every student when he 
choose a Preceptor and register with him as well as 
with the State Board. The Preceptor must be an at 
torney of standing in the County in which the student 
is registered, of at least five years experience. Like the 
student, he must be approved by the County Board of 
Law Examiners. Not all counsel of five years experi 
ence are so approved. It is considered of great impor 
tance that a student shall be registered only with a man 
of character. Some technical training and a great deal 
of ethical instruction is received by the student from 
the Preceptor. Oversight must be had over the stu- 
dent during his course of study and six months’ clerk- 
ship must be served with the Preceptor before the stu- 
dent may be admitted to the bar. Two of these six 
months may be served during the law school course, but 
the other four cannot be served until after the final ex- 
aminations for admission to the bar | been taken 
While the clerkship is going on, the student cannot be 


fc rece, 


vogue. 


approach 


as- 


for registra 
to final examina- 
Curiously enough, once this 
was found to 
Perh: : rerwu swictencea h- > } 
erhaps its very existence has done the 


rarely essential 


system is the 
must 


eonctar 
registers 


ave 


engaged in any other occupation, but must be in his 
Preceptor’s office, giving his attention to his duties 


daily during business hours for at least six hours a day. 
This service has been found to be of inestimable value 
in the preparation of the student for the practice of the 
law. It is the equivalent of the old-fashioned appren- 
ticeship and of the internship of the medical rraduate. 
Not only does the student learn the ropes, as it were, 
of the day to day practice and procedure, but he im- 
bibes those principles and standards which are the very 
foundation of the profession. It is hard to imagine any 
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young man of sufficient intelligence to graduate from a 
law school who would not in six months experience in 
a first class law office acquire an insight into the atti- 
tude and principles upon which every successful law- 
yer’s career myst be founded. In practice it has worked 
out admirably. It is hard to say whether this factor is 
of greater importance than the initial character exam- 
ination, but certainly it has proved to be of no less. 
Thousands of good lawyers were trained in this coun- 
try in law offices before the attendance at law schools 
became the rule. We believe that some of this tech- 
nique can be recaptured. We believe that it has been 
recaptured, and I am very sure that no young lawyer 


who has passed through the clerkship would for a mo- 
ment recommend its abolition. He would probably be 
prone to say that it was the most valuable period of 
his legal training. 

This then is the Pennsylvania system. Pennsy]l- 
vania believes in it. It has worked for eleven years. 
No doubt it may be improved upon and will. Like 
everything else in the body of the law, it is of slow 
growth. But its foundation is character—character of 
the student, character of the Preceptor, character of 
the Board of Law Examiners. And unless a structure 
standing upon that foundation can survive, it is hard to 
see how the profession itself can survive. 
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Criticism of the Courts Today in Various Quarters—No Reason Why the Tested Formulae of 
Business Should Not Be Applied to Judicial Administration—A Successful Experiment in 
This Line* 


By Hon. IRA W. JAYNE 
Presiding Judge Wayne County (Mich.) Circuit Court 


S the Attorney General so well said in his ad- 
A dress opening the Conference—we are here for 

the common purpose of “making democracy 
work.” 

The foundation upon which democracy must stand 
is the confidence of the people in the institutions which 
form the structure of government. The keystone of 
that structure in this country is its judicial system. On 
its integrity and worthiness we stand or fall. It is 
fundamental. 

When two primeval men laid aside their clubs and 
agreed to submit their grievances to a third man who by 
that gesture became the first judge, humanity took the 
first step from savagery to civilization. When, col- 
lectively, nations grow up to so settle their differences, 
we may then claim to be truly civilized. 

The court, collectively, the judge, the state’s attor- 
ney, the individual’s attorney, the clerks and all the 
other agencies which go to complete the organization to 
settle the disputes between society and its individuals, 
and between individuals themselves, has recently been 
subjected to critical inquiry not without cause. 

Much of the business on the criminal side of the 
court is easily dramatized and involves the elemental 
passions that appeal to the imagination of the crudest 
class. It is inevitable that it be exploited. Its exploi- 
tation is realistically a part of our education. A single 
miscarriage of justice, therefore, assumes an importance 
out of proportion to the individual result. 

In state affairs there is a feeling that the courts 
have not recognized the standards of social control ac- 
cepted by the best thought of the nation and its com- 
ponent states. 

In its civil jurisdiction it is felt that the courts 
have not kept pace with the rapid tempo of modern 
social and business life. The law’s delay is a standard 
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theme in comedy and tragedy. In some jurisdictions 
we may as well recognize frankly it has reached such 
a stage as to constitute a miscarriage of justice. It 
has driven, and is driving, what ought to be the regu- 
lar business of a court to make-shift executive boards 
and commissions, with the confusion attendant upon the 
creation of new techniques and formulas. 

We know that much of this criticism is justified, 
that as lawyers we have been too jealous of our vested 
professional interests. Perhaps our profession forces 
upon us a habit-forming search for precedent which may 
hamper our vision for improvement. 

But I believe that we can gear this great agency 
of government to our machinery of living. There seems 
to be no reason why the tested formulae of business 
should not be applied to judicial administration. 

Solely because in Detroit we have been rather 
boldly experimenting with this sacrosant subject with 
some measure of success, have I been placed upon this 
program. It is hoped that a brief recital of our ex- 
periments may give you, as officers of your courts, some 
helpful suggestions. 

The Detroit court of general criminal jurisdiction. 
the Recorder’s Court, to which your Attorney General 
Murphy contributed invaluably as a judge in its forma 
tive period, was the first unified criminal court in the 
country. This unification was built about a permanent 
presiding judge. Judge Harry B. Keidan was its 
first presiding judge. This was established by court 
rule. 

By court rule also was established a single docket 
carrying all undisposed of cases daily, under the sole 
responsibility of the presiding judge. Specialized divi- 
sions with long time assignments were created—a divi- 
sion of complaints, of domestic relations, traffic, and 
divisions for the trial of these cases and for general 
misdemeanors and felonies. A psychiatric clinic was 
created, a bail bond bureau, and a probation depart- 
ment, all adequately staffed. The immediate result was 
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that from a delay of more than two years in the trial 
of felony cases for the 
now tried as attorney has his 
case prepared. After the first year of its use, figures 
show major crime reduced by 54 per cent and the old 
conditions have never 
fered from organized racketeering 

The Circuit Court of Wayne 
of general civil jurisdiction, some ye 
rapid growth in both population and business, found its 
docket had become wamped Damag waited 
four years for trial; chz waited two years. 
There was much public criticism and it was justified 
The court itself, composed of eighteen judges, 
to do something about court of general law 
and equity jurisdiction with a limited amount of crim 
inal business which comes to it from the county out 
side the city of Detroit and which includes its suburban 
cities. The criminal the time of two 
of the judges. The court also must try all appeals 
from the Court of Comn and from the Probate 
Court. 

There is a gross 
civil cases a year. This more 
than 1,100 cases finally disposed of per 


| judge per year, 
a record I think unequalled fot urts of similar juris 
diction. a 


bout lly law and chancery 
Eighty per cent of this busine 


reasons 


soot 4 he pre ‘ uting 


Detroit has never suf 


County, our court 


rs ago, due to the 





e cases 


decided 


business takes 


ion Pleas 


volume of approximately 20,000 


constitutes a case load of 


The cases are about equal 
is now disposed of 
within 90 days after the case is brought 
oldest cases, 


to issue. The 
composed of the contested law jury cases 
and the and 
cases, are reached for trial in eig! This change 
was brought about by the Bench and Bar without any 
campaign for reform, without pr igitation, and with 
out the enactment of a ¢ 1 

Under the inherent authority of the 


contested chancery accounting, divorce 


t months 


control of its 





docket, the court enacted the following rule of court 

“The judges shall choose on f their number as Pre 
iding Judge. He shall act until | uccessor shall have 
been selected. He shall have ent Iministrative control 
of the work of the Court up ind charge of the 
calendar. He shall classify the é nd make regulat 
governing the calendar ind the calling ind setting of 
cases for trial, and the dist 1 of cases in which 
progress has been made for 1 than a vear. Cr 
cases shall alwa e pre | He shall hear i 
determine all motior nd matt rising under this dele 
gation of authority. He shall make monthly a report t 
the bench of the work of the urt for the preceding calet 
dar month. He shall also ] ediate control and d 
rection of the Assignment Clerl! nd Staff 

Realistically this meant that the judges voluntarily 
relinquished their individual prerogatives and created 
the office of permanent Presid Judge. They chose 
one of their number to be the administrator of the busi- 


ness of the court. All dockets are under his control and 
office with 
keep lawyers in- 


are directed through a central assignment 
a staff of clerks, 
formed of the state of ind when they must 
expect assignment for trial [here is no formal call 
of cases: no voluminous docket. Daily lists of the cases 
coming up on various dockets printed in the law news 
paper, and the telephone, are the only machinery. 

On the desk of the ing Judge is a complete 
list at all times of all pending criminal cases. The gen 
eral list is jail revised 
weekly. Criminal cases are always tried as soon as 
prosecution is prepared 


who. bv telephone 


> - 
Presid 
revised mot list is 


idjournment must be 


for cause shown in open court. Every unusual delay 
is inquired into in open court 
Law and chancery cases are given a consecutive 
; s thev are at issue 


number on the trial list as soon 


About two we . fore Se ll b ached for 


e reacnes 
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it appears on the pre-trial dock In 


1 
tric 
lidi, 


to those 


cases thus automatically appearing on 
docket, the attorney on either side of hancery case 
and the attorney on either side 1 law case, who 
waives the right to trial by jury, may notice his case 


docket. This 

innovation re- 
cently provided by the new federal rules of civil pro- 
cedure. It is presided over by a judge assigned con 
tinuously to that division. The rule provides 


for immediate hearing on this pre-tria 
pre-trial docket is the much discussed 


Cases will be called on this docket sometime before 
they re reoularl Seni 1 | 
ney are eguiariy reached tor tria lor the purpose ot 
settlement ; disposition of preliminary motions, framing the 
ssues, and trial. Such cases as in the discretion of the 
presiding judge require early or special attention will be 


called on this docket. The pre-trial docket is an 
docket. The judge presiding over this docket has juri 
tion under the rule to enter a decree o1 
dismiss the trial praecipe, as the case may be, on the fai 
ure of either party to answer.” 

The new Federal Court Rule 
cedure provides: 


“In any action, the Court may in its discretion direct 


the attorneys for the parties to appear before it con 
ference to consider 

(1) The sin plification of the issus 

(2) The necessity or desirability of amendments t 
the pleadings ; 

(3) The possibility of obtaining admissions of fact 
ind of documents which will avoid unnecessary proof 

(4) The limitation of the number of expert witnesses 

(5) The advisability of a preliminary reference of 
ssues to a master for findings to be used evidence wher 
the trial is to be by jury; 

(6) Such other matters as may aid in tl sition 
f the action. 

‘The Court shall make an order \ recites the ac- 
tion taken at the conference, the amendments allowed to the 


pleadings, 


1 and the agreements made by the parties as to 
any of the 


matters considered, and which limits the issues 
not disposed of by ad ns or agree- 
and 
juent course of the action 

manifest injustice. The Court in its di 
stablish by rule a f lend 


order whe entered ntrols 


such 


trial to 


cretion may e 


prevent 


ictions may be placed for considerat é vided 
nd may either confine the calendar t r t 
non-jury actions or extend it to all act 

In the Wayne Circuit, 12 per cent of the contested 
law cases and 70 per cent of the contested chancery 


cases are disposed of on this docket. One judge 
n chancery now disposes of the same amount of court 


business which previously required four judges 


Passing cases through this judicial “sieve” seems 
to eliminate the “dead-wood” whicl iccumulates on 
every docket, and provides for the stipulation of non 


contested facts, such for example, as the width of streets 
the height of buildings, conditions of the weather, and 
the recorded titles of personal and real pr The 
judge presiding, who will not later tr le case, is 
free to suggest and urge settlements which may 
serve the litigant’s interest. The attorneys who are to 
try the case must attend, litigants may be brought in 


No stenographic record is made. The pleadings must 
be re-examined and all amendments which are to be 
made before trial must be made. This insures a stabil 
ized trial docket composed exclusively of cases whicl 
are ready for immediate trial and which can be tried 
immediately upon assignment without the disruptin 
effect of last minute continuances, and which can be 


witnesses 


tried in shorter 
attendant expense 


time with fewer and less 
The case is “stripped to its essen 
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tials for effective disposition.” The trial judges are left 
free to concentrate on the trial of the case and to han- 
dle it in a careful and unhurried manner. If the judges 
are expected to devote all of their time to the trial of 
cases, no case should be sent to them unless it is to 
be tried. 

Those cases that are not disposed of on the pre- 
trial docket, when passed to the trial docket, are accom- 
panied by a written memorandum of the judge presiding 
on the pre-trial docket, reporting on the items just 


mentioned. This has the force of a court order and is 
binding upon the parties. It has been held to be a 
proper exercise of the judicial power. (Konstantine v. 


City of Dearborn, 280 Mich. 310.) 

One adjournment only may be had by consent of 
counsel, before the case reaches the top of the list. All 
other adjournments by consent must be by written con- 
sent of both litigants—there are few. 

Any other adjournment must be for cause shown, 
supported by affidavit showing that the cause was be- 
yond control of counsel and arose since the case reached 
the trial call—there are very few. The case is then 
assigned for trial 

Juries are waived in about 65 per cent of the civil 
and criminal cases. Investigation shows that trial with- 
out jury saves about one-fourth of the court’s time 
in the trial of the case and practically eliminates the 
necessity for retrials of the facts. 

The judge examines the jurors on voir dire. They 


have been previously selected for the panel by rote 
from the poll list after careful inquiry. An individual 
questionnaire covering all pertinent information is on 
file and available to the attorneys. The average time 


7 


consumed in selecting the jury is five minutes. In the 


old days it was not unusual to take a week in selecting 
a jury. 
\ survey recently made by the Judicial Council 


of Michigan showed that the average verdicts rendered 
by judges were larger than those rendered by juries. 

A statute provides that the judge must dispose 
of all matters waiting for decision within sixty days. 

Each month the Presiding Judge makes a list of 
all cases which have not been disposed of and in which 
there has been no progress for one year. These are 
made into a docket, printed in the legal paper and 
unless objection is filed by counsel promptly, are finally 
dismissed. This practice furnishes a useful and whole- 
some check on both the Bench and Bar. 

All divorce cases must pass through the office of 
“The Friend of the Court.” This office was originally 


created by court rule and later made mandatory by 
statute. 

In all cases involving children, a staff of trained 
social workers make an investigation of the social back- 
ground of the family. Reconciliation is attempted. If 
unsuccessful, a written report covering confidential in- 
terviews with both parents, a visit to the home and 


school, relatives, and employers, and a check with any 
other social agencies interested in the family, with spe- 
cific recommendations, is laid before the trial judge. 
It is made available to both counsel with opportunity 
to file specific objections on any phase of it before 
hearing. Few are filed. This report furnishes the 
foundation for orders for support, pending a final dis- 
position and for show cause orders to enforce. It also 
furnishes the foundation for the terms of the final de- 
cree. Its use has been frequently approved by the 
Supreme Court 

If divorce is granted; the Friend of the Court as- 
sumes responsibility for the collection and payment of 
alimony for the support of the children. More than 


a million dollars a year is collected and paid out. The 
child’s welfare is given supervision. 

It is estimated that this procedure saves the time 
of four judges in disposing of divorce cases. It also 
eases the load on the judicial conscience in this trou- 
blesome field. 

The Presiding Judge makes a monthly report to 
the Bench of the work of the court for the preceding 
calendar month. This is done at a monthly dinner paid 
for by two members of the court in rotation, a practice 
which has a stimulating effect upon the attendance of 
the other members of the court. In commenting upon 
the effect of this report, Mr. E. D. Boies, in an arti 
cle published in the Annals of the American Academy 
of Political and Social Science, May, 1933, had this 
to say: 

“This report is purely statistical. The figures are as- 
sembled by the assignment clerk who is under the direction 
of and responsible to the Presiding Judge. They cover the 
work of the court as a whole and of the individual judges 
of the court for the preceding month and for the court 
year up to and including the preceding month. The main 
items are: The number of court days spent by the court 
on each part of its work—chancery, law, criminal, appeals, 
and the two preliminary dockets; the number of cases of 
each kind disposed of by each judge and by the court as 
a whole; the number of cases of each class begun; the 
number disposed of—by trial and without trial, separately 
stated; the total number of court days, of five and one- 
half hours each, devoted to the business of the court by 
the local judges and the total so devoted by visiting judges; 
the total number of law cases begun and the total num- 
ber disposed of during the period; the same as to the 
chancery cases; and the age of the oldest law and the 
oldest chancery case at the beginning and at the end of 
the period. 

“The report presents a graphic, concrete picture of 
the work of the court and the condition of its calendar. It 
also indicates the relative share of the load which is being 
carried by the individual judges. A photostat copy of the 
report is given to each judge, but no comments are made 
except as to the work of the court as a whole. The report 
is not published, but is solely for the information of the 
court itself. 

“It is, of course, impossible to indicate by figures the 
effect of a monthly report of this character upon the effi- 
ciency of the court, but it would be easy to underestimate 
it. Experience in Detroit and elsewhere demonstrates that 
with a statistical picture before their eyes of what the 
court is doing from month to month and what it must do to 
bring and keep its calendar up to date, as well as what 
each judge must do to retain the good will of the others, 
the judges of the court have a motive and a guide which 
are entirely lacking in the many courts which do not so 
chart their operations.” 

This is called to your attention especially because 
there is now pending before the Congress a bill spon- 
sored by the Attorney General and the Department of 
Justice providing for an executive officer and for the 
compiling and exchange of statistics covering the busi- 
ness of the courts as a part of the plan to organize 
and stimulate the business of the Federal Courts. 

The Detroit Bar Association has a standing com- 
mittee on judicial business and another on “Friend of 
the Court.” There are frequent conferences. These 
innovations have had the whole-hearted support of 
the Bar. 

What success there has been is a result of coordi- 
nated, unified effort to support executive power adapted 
to the requirements of the situation. 

As we said in the beginning, the only justification 
for a recital of this procedure and the results in a 
selected court, is the hope that it may furnish sugges- 
tions and inspiration to those of this selected group 
who are perhaps struggling with congested dockets in 
their communities. 
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DECISIONS ON THE FEDERAL RULES OF CIVIL 


PROCEDURE 





FROM BULLETINS XL, XLI, XLII AND XLIII ISSUED BY 
THE DEPARTMENT OF JUSTICE 


RULE 1—Scope of Rules 


Irvin Kuenzel v. Universal Carloading & Distrib- 
uting Co., Inc. (Eastern District of Pennsylvania, 
KALODNER, D, J., August 30, 1939). 

1. Defendant in an action for libel may counter- 
claim for goods sold and delivered. (Rule 13 (c)) 

2. Question discussed to what extent, if at all, the 
Conformity Act is still in effect. 

[Epiror1AL Nore: It appears to be the intimation 
of the instant case that the Conformity Act is still in 
effect as to matters not covered by the Rules. Such, 
however, is not the view of the members of the Ad- 
visory Committee of the Supreme Court, who adopt 
the position that the Conformity Act has been repealed 
by the Act of June 19, 1934, and that on all points not 
covered by the Rules, each District Court, under the 
authority of Rule 83, is free to adopt its own rules. 
Manifestly, in so doing, it need have no regard for the 
State practice. Thus, at the Washington Institute, 
Mr. Tolman, in commenting on Rule 83, observed that 
‘ft puts an end to the whole of the Conformity Act.” 
(See Proceedings, Washington Institute on Federal 
Rules, pp. 128-9). A similar position was taken by 
Mr. Mitchell. (Proceedings, New York Symposium, 
pp. 231-2; Cleveland Institute, p. 189.)] 





RULE 2—One Form of Action 


C. E. Partridge, et al. and William W. Martin, et 
al (interveners) v. Lilly Ainley, et al. (Southern Dis- 
trict of New York, Woorsey, D. J, July 29, 1939). 

In an action by creditors to enforce the double lia- 
bility of bank stockholders, commenced prior to the 
effective date of the new Rules, only the doctrine of 
laches, rather than the state statute of limitation, is 
applicable, since to apply the state statute of limitation 
would impose a different and probably shorter limita- 
tion on a pending cause than that existing when the 
action was commenced (Rule 86) 

[EpitortaL Note: This case gives rise to the 
question to what extent the abolition of the distinction 
between law and equity is confined to matters of pro- 
cedure or extends to matters of substance. Since the 
statutory authority to adopt and promulgate the Rules 
did not extend to substantive law, it would seem that 
the distinction between equitable rights and defenses 
and legal rights and defenses has not been abrogated. 
The difference in the matter of asserting them, how- 
ever, no longer exists. It would seem, therefore, that 
the doctrine of laches may perhaps be applicable even 
to a civil action instituted subsequently to September 
16, 1939, if equitable relief is demanded. On the other 
hand, it is arguable that since laches and statutes of 
limitations affect the remedy rather than the right, 
they must be deemed procedural and hence affected by 
the new Rules. See McElmovyle v. Cohen, 13 Pet. 
312; Michigan Ins. Bank v. Eldred, 130 U. S. 693.] 
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RULE 7—Pleadings Allowed; Form of Motions— 
Subdivision (c)—Demurrers, Pleas, Etc., 
Abolished 


The Equitable Life Assurance Society of the 
United States v. Helen Kit, et al. (Eastern District 
of Pennsylvania, Kirkpatrick, D. J., July 26, 1939). 

Demurrer may be treated as a motion for judg- 
ment on the pleadings. 


Lehigh Valley Trust Co., et al. v. The United 
States of America, (Eastern District of Pennsylvania, 
Kirkpatrick, D. J., July 26, 1939). 

Demurrer may be treated as a motion for judg 
ment on the pleadings. (Rule 12 (c)) 

[Epitor1at Nore: The question as to what should 
be done with demurrers, in view of their abolition by 
the new Rules, has been variously dealt with. In New’ 
York Life Insurance Company v. Coldiron, et al., (W. 
D. Wash., Oct. 6, 1938) 2 Bull. 2, a demurrer was 
stricken. In that case, however, it did not appear 
whether the demurrer was filed prior or subsequently 
to the effective date of the Rules. In Shell Petroleum 
Corporation v. Stueve, (D. Minn., Dec. 12, 1938) 9 
Bull. 1, 25 F. Supp. 879, a demurrer was treated as a 
motion for a more definite statement of the claim. In 
Ashman v. Coleman (W. D. Pa., Oct. 24, 1938) 2 
Bull. 3, 25 F. Supp. 388, Lewis v. United States, (E. D 
Tenn., Dec. 16, 1938) 10 Bull. 1, 27 F. Supp. 894, 
Gay v. E. H. Moore, Inc., et al., (E. D, Okla., Feb. 
14, 1939) 18 Bull. 54, 26 F. Supp. 749, United States 
v. Smith, (E. D. Pa., Apr. 12, 1939) 27 Bull. 1 and 
Murphy v. Puget Sound Mortgage Company, et al., 
32 Bull. 3, a demurrer was treated as a motion to dis 
miss for failure to state a claim. In Sullivan v. United 
States, (E. D. Ky., Jan. 28, 1939) 17 Bull. 3, a de- 
murrer was treated as a motion to dismiss for lack 
of jurisdiction. In Equitable Life Assurance Society 
v. Kit, et al, (E. D. Pa., Jan. 9, 1939) 13 Bull. 1, 26 
F. Supp. 880, Equitable Life Assurance Society v. Kit, 
et al., (E. D. Pa., July 26, 1939) 40 Bull. 10, and in 
the instant case, Lehigh Valley Trust Co., et al. v. 
United States, (E. D. Pa., July 26, 1939) 40 Bull. 2. 
a demurrer was treated as a motion for judgment on 
the pleadings. ] 

RULE 8—General Rules of Pleading—Subdivision 
(a)—Claims for Relief 


Ellay Stores, Inc. v. Joseph Savitz. (Middle Dis- 
trict of Pennsylvania, Watson, D. J., August 23, 
1939). 

A complaint, in an action for unfair competition, 
is sufficient if it alleges that for many years plaintiff 
and its predecessors operated a number of retail stores 
under a certain trade name; that defendant operates 
stores under a similar name in competition with some 
of those of the plaintiff; and that defendant has so- 
licited business with words, actions, conduct and si- 
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public and plaintiff’s 
dealing with 
customers have 


lence, calculated to dec« 
customers into believing that they were 
plaintiff and that the public and said 


been and are being so deceived 


Subdivision (b)—Defenses; Form of Denials 


National Millwork Cort T} 
Fire Insurance Company of ¢ 
(Eastern District of New York, ( 
gust 17, 1939). 

1. A corporatior 
mation and belief, since statements in any pleading by 
a corporation must of necessit | 


Preferred Mutual 
henango County, et al 
AMPBELL, D. J., Au- 


;, ; 
make its denials on info1 


ye made by an office: 
| 


who may have no personal knowledge of the matter 


2. Motion for bill of pa lars should be denied 
if the moving party fails point out defects in the 
pleading to which it is directed which would prevent 
him from preparing his case for trial. (Rule 12 (e)) 


RULE 10—Form of Pleadings—Subdivision (b)— 
Paragraphs; Separate Statements 

Motor Ci bay z ] lter R. McFarland 
Washington, Northern Division, YANK 


Ford 
( District of 


wicH, D. J., August 11, 1939 

A claim for trade-marl ringement should be 
stated separately from a cla yr unfair competition 
although failure to state clair eparately is not a 


ground for dismissal 


RULE 12—Defenses and Objections—Subdivision 
(b)—How Presented 

Compan 

CAMPBELL, D. J., 


Birdie Cant 7 Vat 
(Eastern District of New Yorl 
\ugust 22, 1939) 


An 


( asualt y 


affirmative defense of lack of jurisdiction 
pleaded in the answet be brought on for hear 
ing by a motion for judgment on the pleadings. It 
might have been raised by motion to dismiss prior to 
answer Having answered, defendant may not 
raise it until the trial vhen it ma be brought 


again 


up by a motion to dismiss 


Subdivision (c)—Motion for Judgment on the 


Pleadings 
Birdie Gant z National ( ‘asualt, Compan 
(Eastern District of New York, CAMPBELL. D. J.. Au 
gust 22, 1939) 
An affirmative defense f lack of jurisdiction 
pleaded in the answer may not be brought on for hear 


ing by a motion for judgment on the pleadings. It 
might have been raised by motion to dismiss prior to 
answer defendant may not 
it may be brought 
12 (b)) 

light of the last clause 
might have moved to 
any time. As the 
judgment on the 
appropriate approach 


Having answered. the 
raise it again until the trial, when 
up by a motion to d 
[EprrortaL Nore: In the 
of Rule 12 (h). the defendant 


dismiss for want of jurisdiction at 


ISTN1SS (Rule 


howe ver, a motion tor 


court indicates, 
pleadings seems technicall 
for that purpose. ] 

The Equitable Life Assurance Society of 
United States v. Helen Kit, et al. (Eastern District 
of Pennsylvania, Kirxpatrick, D. J., July 26, 1939) 


Demurrer may be treated as a motion for jude 
ment on the pleadings 
Lehiah Vallew T? ust Ce et al v The United 


States of America 
KIRKPATRICK, D. J.. 


(Eastern District of Pennsylvania. 
Tuly 26, 1939) 
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Demurret may be treated as a motion for 


ment on the pleadings. 


judg 


Subdivision (d)—Preliminary Hearings 
The Equitable Life Assurance 
mited States v. Helen Kit, et al. Eastern District 
of Pennsylvania, Kirkpatrick, D. J., July 26, 1939). 
1. In an action on an insurance policy, the de- 
termination of a motion for judgment on the pleadings 
based on alleged insufficiency of the complaint, raising 
the question as to effectiveness of an attempted change 
of beneficiary, was deferred until the trial, as the ques 
tion was one that could not be satisfactorily decided ex 
cept on evidence. 
2. Demurrer may be treated as a motion for jud 
ment on the pleadings. (Rules 7(c) and 12(c)) 
Louts Mare us, et al. Vv. Otto H Hinck 


ern District of New York, Concer, D o. 
1939). 


Soctety oT the 


(South 
August 18, 
l \ motion to strike is an appropriate me thod of 
testing the sufficiency of 
contained in the answer. 

2. If the answer pleads the insuff 
omplaint as an affirmative defense, a motion 
the defense brings up the sufficiency of 


one or more of the defenses 
the 
to strike 
the complaint 


ciency Of! 


Subdivision (e)—Motion for More Definite State- 
ment or for Bill of Particulars 
Katherine Moog v. Warner Bi Pictures, 
(Southern District of New York, Hugerrt. D. ] 
gust 2, 1939) 
A bill of particulars is not a matter of right and 
should not be ordered in the absence of a showing 
that otherwise the moving party is unable to plead. In 
formation to enable the moving 
trial should be obtained by discovery 
Martin L. Sweeney v. United Featur: 
Inc. (Southern District of New York 
August 3, 1939). 
In an action for libel, defendant 
bill of particulars as to 
libelous matter 


The er? 


Inc. 
Au- 


pal prepare tor 


what 
are contended 
Hallock Co., In v. Theodora B 
et al (Eastern District of New ork 
D. J., August 21, 1939). 

1. Motion for bill of particulars not 


portions 
to be false 


Frost 
AMPBELL, 


proper as 


to matters which are proper subjects for interroga 
4 » ciel 
tories. (Rule 33) 
2. In a patent suit for a declaratory judgment. a 


the 
of inven- 
to any patent which the party will seek 
of its filing date 

3. The remedy for failure to comply with an order 
for a bill of particulars is a motion to the 
pleadings and not a motion to bar the introduction of 
evidence at the trial. 

Deltox Rug Company v. 
pany, Inc., The 


was ordered ndition that 
parties exchange in sealed envelopes the date 


bill of particulars on c 
| 
tion in respect 


to carry back 


strike out 


Colonial Coverlet Com- 
Bovysell Company v. Colonial Coverlet 
Company, Inc., Glenn Looper v. C Coverlet 
Company, Inc. (Eastern District of Tennessee, South- 
ern Division, Darr, D. J., August 16, 1939) 

1. Plaintiff in a patent suit should be required 
to furnish a bill of particulars as to nature of infringe 
ment if it appears that defendant has been so secretive 
in the operation of its machines that neither the public 
the plaintiffs can ascertain specifically the charac 
of devices used by defendant 
2. Pre-trial procedure may be used 


lontal 


not 





nor 
er 


as a substi- 








nc. 
.u- 


nd 





tute for a bill of particulars, after answers are filed 
and interrogatories answered, for the simplification of 
the issues and determination of question of necessary 
amendments. (Rule 16) 

National Millwork Corp. v. The Preferred Mutual 
Fire Insurance Company of Chenango County, et al. 
(Eastern District of New York, CAMPBELL, D. J., Au- 
gust 17, 1939) 

Motion for bill of particulars should be denied if 
the moving party fails to point out defects in the plead- 
ing to which it is directed which would prevent him 
from preparing his case for trial. 

Charles I. Tager, et al. v. Charles B. Goodstein, 
et al. (Eastern District of New York, CAMPBELL, 
D. J., August 22, 1939). 

Motion for bill of particulars must point out the 
defects complained of and should also contain a state- 
ment that the information required is necessary to en- 
able the moving party properly to prepare his pleading 
or to prepare Io! trial. 

Modern Food Process Company, Inc. v. Chester 
Packing and Provision Company, Inc. (Eastern Dis- 


trict of Pennsylvania, KALopNeR, D. J., August 24, 
1939). 

1. In a patent infringement suit in which priority 
and prior public use are pleaded as defenses, a bill of 


particulars may be required as to which of a number 
of prior patents cited defendant will rely upon to show 
anticipation and which to show the state of the art. 

2. Defendant in a patent suit, who has averred as 
a defense that certain affidavits containing inaccuracies 
were introduced during prosecution of the application 
for the patent in suit, should be required to point out 
specifically such inaccuracies by a bill of particulars. 

3. Defendant in a patent suit should not be re- 
quired to give particulars as to detailed nature of the 
process alleged as prior public use or whether the prod- 
uct, apparatus or process involved in such public use 
is still in use since such information is part of the evi- 
dence. 

Josephine Gardiner Agwilines, Inc., et al. 
(Eastern District of New York, CAMpBELL, D. J., 
August 29, 1939) 

1. In an action for wrongful death, plaintiff 
should not be required to furnish bill of particulars 
stating exact location of deceased at time of death, if 
the approximate location is given, since defendant 
should be better informed on such a matter than plain 
tiff. 


LS) 


particulars may be required as to the 
names of persons alleged by plaintiff to be incompetent, 
since this does not call for names of witnesses. 
3. Bill of particulars may be required as to sub- 
jects which are not merely matters of evidence but are 
necessary to enable moving party to plead and to pre 
pare tor trial 

Johnson Gould v. Joseph Schlitz Brewing Co. 
(Eastern District of Tennessee, Southern Division, 
Darr, D. J., Sept. 1, 1939) 

By moving for a more definite statement or for 
a bill of parti ulars, the defendant waives objections 
to jurisdiction over the person and may not at the 
same time move to quash the return of service. 

Johnson & Gould v. Joseph Schlitz Brewing Co., 
et al. (Eastern District of Tennessee, Southern Di- 
vision, Darr, D. J., Sept. 1, 1939). 

Defendant in an action on a contract is entitled 
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to a bill of particulars as to whether or not the agree 
ment was in writing and with whom made. 

Subdivision (g)—Consolidation of Motions 

E. H. Martin, et al. v. Ralph Moery, et al. (East 
ern District of Illinois, WHam, D. J., Aug. 29, 1939). 

1. A motion to dismiss for insufficiency may be 
made after an earlier motion to dismiss for lack of 
jurisdiction has been denied. 

2. A motion to dismiss for insufficiency need not 
be consolidated with a motion to dismiss for lack of 
jurisdiction. 

RULE 13—Counterclaim and Cross-Claim—Sub- 
division (c)—Counterclaim Exceeding 
Opposing Claim 

Irvin Kuenzel v. Universal Carloading & Distrib- 
uting Co., Inc. (Eastern District of Pennsylvania, 
KALopNeER, D. J., August 30, 1939). 

Defendant in an action for libel may counterclaim 
for goods sold and delivered. 


RULE 15—Amended and Supplemental Pleadings 
—Subdivision (b)—Amendments to Conform 
to the Evidence 

Amy E. duPont v. United States of America 
(District of Delaware, Kirkpatrick, D. J., June 23, 
1939), 

At the trial of an action for refund of taxes the 
Government was denied leave to amend its answer so 
as to raise the questions of the deductibility of the 
salary of the taxpayer’s financial secretary and the 
rental of a safe deposit box, since such issues were 
not tried by express or implied consent of the parties 

Columbia River Packers Association, Inc. v. H. B 
Hinton, et al, (District of Oregon, McCuttocn, D. J., 
August 9, 1939). 

A plaintiff in an action for equitable relief should 
not be permitted to amend his complaint at the trial by 
including a claim of a legal nature, as he would thereby 
deprive the defendant of the right to demand trial by 
jury. 

Subdivision (c)—Relation Back of Amendments 

W.J. Garvy v. Charlotte E. Allborg, et al. (North 
ern District of Illinois, Eastern Division, Hoty, D. ]J., 
August 24, 1939), 

1. If an amended complaint merely remedies a 
defective pleading without setting forth a new claim, 
the statute of limitations is not applicable, even if the 
statutory period expired between the institution of the 
action and the service of the amended pleading. 

2. If in an action to recover on stockholders’ lia 
bility additional defendants are joined after the expi 
ration of the period fixed by the statute of limitations, 
the claim is barred as to them, even though the action 
was timely brought as against the original defendant 

Rose Perry v. Southern Railway Co. (Eastern 
District of Tennessee, TAytor, D. J., August 30, 1939) 

An amendment to a complaint by the addition of a 
new count which merely supplements and amplifies the 
acts originally alleged, relates back to date of com- 
mencement of the action and is not barred by the stat 
ute of limitation, the period of which expired after 
service of the original complaint but before service of 
the amendment. 


RULE 16—Pre-Trial Procedure; Formulating 
Issues 
Deltox Rug Company v. Colonial Coverlet Com- 
pany, Inc., The Boysell Company v. Colonial Coverlet 
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Company, Inc., Glenn Looper v. Colonial Coverlet 
Company, Inc. (Eastern District of Tennessee, South- 
ern Division, Darr, D. J., August 16, 1939). 

Pre-trial procedure may be used, as a substitute 
for a bill of particulars, after answers are filed and in- 
terrogatories answered, for the simplification of the 
issues and question of necessary 
amendments. 


determination of 


RULE 17—Parties Plaintiff and Defendant; Ca- 
pacity—Subdivision (b)—Capacity to 
Sue or Be Sued 


The Southern Ohio Savings Bank and Trust Com 
pany v. Guaranty Trust Company of New York, et al 
(Southern District of York, Patterson, D. J., 
February 3, 1939). 

1. The general guardian of a non-resident incom 
petent, appointed by a court of another state, lacks ca 
pacity to sue in behalf of the incompetent, if the courts 
of the state in which the Federal court is held recog- 
nize an ancillary committee appointed by themselves 
(Rule 17 (c)) 

2. A non-resident general guardian of an incom- 
petent may not be appointed guardian ad litem for such 
incompetent if a resident ancillary guardian is already 
a party to the action, as the power to appoint a guard- 
ian ad litem is limited to cases in which the party is 
not otherwise represented. (Rule 17 (c)) 

Bess Ballard v. United Distillers Company, Inc 
et al, (Western District of Kentucky, Louisville Divi 
sion, Mitier, D. J., August 16, 1939). 

An administrator appointed by the courts of one 
state lacks capacity to sue in another state unless unde 
the law of the latter state he is permitted to sue in its 
courts. 


NT ox 
Vew 


Subdivision (c)—Infants or Incompetent Persons 


The Southern Ohio Savings Bank and Trust 
Company v. Guaranty Trust Company of New York, 
et al. (Southern District of New York, PaATTerson, 


D. J., February 3, 1939). 

1. The general guardian of a non-resident incom 
petent, appointed by a court of another state, lacks ca 
pacity to sue in behalf of the incompetent, if the courts 
of the state in which the Federal court is held recog- 
nize an ancillary committee appointed by themselves. 

2. A non-resident general guardian of an incom- 
petent may not be appointed guardian ad litem for such 
incompetent if a resident ancillary guardian is already 
a party to the action, as the power to appoint a guard- 
ian ad litem is limited to cases in which the party is not 
otherwise represented. 

RULE 18—Joinder of Claims and Remedies—Sub- 
division (a)—Joinder of Claims 

Columbia River Packers Association, Inc, v. H. B 
Hinton, et al. (District of Oregon, McCottocu, D. J., 
\ugust 9, 1939), 

1. A claim for money damages may be joined 
with a claim for injunctive relief in an action under 
the anti-trust laws. 

2. Defendant in an action for injunctive relief 
and triple damages under the anti-trust laws is en- 


titled to a jury trial on the question of damages. ( Rule 
38 (b)) 

3. A plaintiff in an action for equitable relief 
should not be permitted to amend his complaint at the 
trial by including a claim of a legal nature, as he would 
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thereby deprive the defendant of the right to « 
trial by jury. (Rules 15 (b) and 38 (d)) 


RULE 19—Necessary Joinder of Parties—Subdi- 
vision (b)—Effect of Failure to Join 

Glenn Looper v. Colonial Coverlet Co., Inc., Polly 
Prentiss, Inc. v. Colonial Coverlet Co., Inc., The Boy 
sell Company v. Colonial Coverlet Co., Inc., Deltoa 
Rug Company v. Colonial Coverlet Co., In (Eastern 
District of Tennessee, Southern Division, Darr, D. J., 
August 16, 1939). 

1. Plaintiff in a patent 
leave to join a joint infringer as an add 
defendant 

2. A person who is sought to be made an addi 
tional party defendant may appear and resist the mo 
tion. Such action does not constitute an 
pearance in the action. 


suit should be granted 
1j 1 


tional party 


entry ot! ap 


RULE 23—Class Actions—Subdivision (c)— 
Dismissal or Compromise 

Alice P. Hutchinson v. The Fidelity Investment 
Association. (Circuit Court of Appeals for the Fourth 
Circuit, PaArKer, C. J., Aug. 28, 1939). 

The requirement that in a class action, notice of a 
proposed voluntary dismissal or compromise should be 
given to all members of the class, is limited to an at 
tempted dismissal by the plaintiff, and such a notice 
is not a condition precedent to dismissal by the court 
after hearing on the merits. 

RULE 24—Intervention—Subdivision (c)— 
Procedure 

In the matter of Finger Lakes Land Co., In 

Burke, D. J., 


(Western District of New York, June 
25, 1939). 

Application by creditor tor leave to intervene 
bankruptcy proceeding may, not be made ex parte, but 


should be made on notice. 
RULE 26—Depositions Pending Action—Subdivi- 
sion (a)—When Depositions May Be Taken 

Martin L. Sweeney v. United Feature Syndicate 
Inc. (Southern District of New York, Huvsert, D. | 
August 3, 1939). 

In an action for libel against a news syndicate, a 
motion to take the deposition of its general manager 
before answer, as to the names, addresses and owner 
ship of the newspapers in which the alleged libelous 
matter was published, was denied as premature, the 
court suggesting that the moving party may take the 
depositions after answer without leave of the court 





Subdivision (b)—Scope of Examination 
Knaust Brothers, Inc. v. Edward J. Goldschlag 
et al. (Southern District of New York, MANDErI 
auM, D. J., March 31, 1939). 
If a client has previously waived privilege, the at 
torney may not invoke it when the 
tion is being taken. 


Eve Krier v. Leonore Muschel, et al. (Southern 
District of New York, Huvsert, D. J., July 28, 1939) 

The scope of an examination before trial should 
not be limited on a motion to modify the notice before 
the examination. If it thereafter appears that the ex 
amination is being conducted in bad faith or in such 
manner as unreasonably to annoy, embarrass or op 
press the deponent or party, the examination may be 


attorney's deposi 








and 


pdi- 
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suspended for the presentation of a motion to termi- 
nate or limit the examination. (Rule 30 (d)) 

Ella Price v. William J. Levitt, et al. (Eastern 
District of New York, CampsBett, D. J., August 18, 
1939). 

1. In an automobile accident case, plaintiff is en- 
titled to take depositions of officers of defendant’s lia- 
bility insurance carrier concerning written statements 
obtained by the company from plaintiff and his passen- 
gers at the time of the accident and reports of physi- 
cians, 

2. Statements of plaintiff and his witnesses ob- 
tained by defendant’s insurer in an automobile accident 
case are not privileged and may not be made so by 
turning them over to defendant’s attorney. (Rule 30 
(b)) 

RULE 30—Depositions Upon Oral Examination— 

Subdivision (b)—Orders for the Protection 

of Parties and Deponents 

Ella Price v. William J. Levitt, et al. (Eastern 
District of New York, Campsett, D. J., August 18, 
1939). 

Statements of plaintiff and his witnesses obtained 
by defendant’s insurer in an automobile accident case 
are not privileged and may not be made so by turning 
them over to defendant’s attorney. 


Subdivision (d)—Motion to Terminate or Limit 
Examination 

Eve Krier v. Leonore Muschel, et al. (Southern 
District of New York, Huvsert, D. J., July 28, 1939). 

The scope of an examination before trial should 
not be limited on a motion to modify the notice before 
the examination. If it thereafter appears that the ex- 
amination is being conducted in bad faith or in such 
manner as unreasonably to annoy, embarrass or op- 
press the deponent or party, the examination may be 
suspended for the presentation of a motion to termi- 
nate or limit the examination. 


RULE 33—Interrogatories to Parties 

The Boysell Company v. Colonial Coverlet Co., 
Inc. (Eastern District of Tennessee, Southern Divi- 
sion, Darr, D. J., August 16, 1939). 

1. In a patent suit, an interrogatory may be di- 
rected to the defendant inquiring when he knew of 
plaintiff's patent. 

2. In a patent suit, an interrogatory should not 
be allowed calling on the defendant for an explanation 
of the differences between his device and that covered 
by plaintiff's patent, as the discovery should be con- 
fined to bare facts. 

3. In a patent suit, interrogatories bearing on 
damages should not be allowed, since the issue is pre- 
mature prior to appointment of master to ascertain 
damages 

4. In a patent suit, an interrogatory may be di 

rected to the defendant inquiring from whom he pur- 
chased the infringing articles. 
5. The propriety of interrogatories in a patent 
suit should be determined under the new Rules, even 
if the action was commenced before the effective date 
of such Rules. (Rule 86) 

Glenn Looper v. Colonial Coverlet Co., ince. 
(Eastern District of Tennessee, Southern Division, 
Darr, D. J., August 16, 1939). 

1. Interrogatories in a patent suit may call for 
the names of persons who made parts for defendant’s 
device. 


2. An interrogatory in a patent suit as to the 
length of time defendant has used a certain type of ma- 
chine relates to the quantum of damages and is pre- 
mature before determination of the question of in- 
fringement. 


The Ferry-Hallock Co., Inc. v. Theodora B. Frost, 
et al, (Eastern District of New York, CAmpBE t, D. J., 
August 21, 1939). 

Motion for bill of particulars is not proper as to 
matterg which are proper subjects for interrogatories. 

Lanova Corporation, et al. v. The National Supply 
Company. (Western District of Pennsylvania, Gipson, 
D. J., Sept. 7, 1939). 

1. In a patent suit, an interrogatory requiring 
plaintiff to specify what figure of the patent drawings 
defendant’s device most nearly resembles, is improper, 
since it calls for an opinion on an immaterial matter. 

2. In a patent suit, an interrogatory requiring 
plaintiff to compare elements of patent claims with de 
fendant’s structure is improper as calling for an opinion. 

3. In a patent suit, an interrogatory requiring 
plaintiff to state whether a certain part of the device 
described in the patent functioned in one of three speci- 
fied ways, is proper. 

RULE 34—Discovery and Production of Docu- 
ments and Things for Inspection, Copying, 
or Photographing 

Cullen F. Welty v. Warren W. Clute, Jr., et al 
( Western District of New York, Knicut, D. J., July 
17, 1939). 

Motion for production of documents should con- 
tain a sufficiently explicit designation of the papers and 
should also show that such papers are in the posses 
sion of the person to whom the motion relates. 


RULE 35—Physical and Mental Examination of 
Persons—Subdivision (a)—Order for 
Examination 

Benjamin H. Strasser v. Prudential Insuranc: 
Company of America. (Western District of Ken 
tucky, Mixtier, D. J., August 15, 1939). 

A party should not be compelled to travel to the 
examining physician’s office for the purpose of an 
X-ray examination if it appears that such a journey 
might endanger his life. 


RULE 36—Admission of Facts and of Genuineness 
of Documents—Subdivision (a)—Re- 
quest for Admission 

Emma Hamauer, et al., for the use of Lester E. 
WVogahn v, William Siegel. (Northern District of 
Illinois, Eastern Division, Hotry, D. J., August 17, 
1939), 

1. Requests for admission of facts are proper in 
respect to matters as to which the party to whom the 
request is directed does not have personal knowledge, 
if he can secure the information. 

2. Requests for admission of facts are proper in 
respect to facts within knowledge of requesting party 


RULE 37—Refusal to Make Discovery: Conse- 
quences—Subdivision (d)—Failure of 
Party to Attend or Serve Answers 

Jesse L. Dann v. Compagnie Generale Trans-At- 
lantique Limited. (Eastern District of New York, 
CAMPBELL, D. J., Aug. 29, 1939.) 
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On motion ( iult for failure to 
answer interrogatori the court in its discretion may 
give additional opportunit ver before granting 


motion, 


RULE 38—Jury Trial of Right—Subdivision (b) 
— Demand 

Columbia I tion, Ine H.B 

Flinton, et al 


\ug. 9, 1939. ) 


I) t [cCoLLocu, D 


Defendant 
triple damages under the 


a jury trial on the questio1 ages 

Umited Stat ( t ition v. Fort Pitt 
Brewing Compas W este D t of Pennsvyl " 
Gipson, D. J., Aug. 17, 1939 

l. If dem nd I d O1 il DY jury, the Dp 
posing party ma tain a d nation of the qu 
tion as to whether the thiol triable of right 
jury, by a motion to strike th mand 

eal An action for breacl 1 royalty contract 

I I h the complaint prays 


triable of right by a jury, a 
that defendant be 

plant to plaintiff, since the rmation sought by the 
very. 


t it 


erusing access 
injunction may be obtained 

Columbia River Pa 
B. Hinton, et al Distt t t (regon., 
D. J., Aug. 9, 1939 


tation, In H 


McCol! CH 





\ plaintiff in equitable relief should 
not be permitte to end | complaint at the trial 
by including a cla nature, as he would 
thereby dept ve the ete! I tiie right to dé and 


trial by jury 


RULE 41—Dismissal of Actions—Subdivision (a) 
—Voluntary Dismissal: Effect Thereof— Para- 
graph (1)—By Plaintiff; By Stipulation 


lValte l | I ed tates of Ameri 


Eastern District en i or, D. J \ug 
29, 1939.) . 

l If a suit to reco teran’s insurance con 
tract is brought b { Iministrator of the veteran’s 
estate and is voluntarily d nd a second suit 
for the same rel in executor and 1s 
likewise voluntaril 1 tiie econd lismuiss 
does not operate n adjudication on the merits 

2. The plaintiff in aq ng action who has once 
dismissed an action based 1 same claim ag 
the same defendant uld t be required to pay the 
costs of the formet t1o01 yndition to the man 
tenance of pre that the plaintift 
is without meat nnot procure the necessat 


funds. Rule 4] 


Subdivision (d)—Costs of Previously Dismissed 
Action 


iW 


WWalte) lL Staies ! } ! 
(Eastern District of Tennessee Taytor, D. | \ug 
29, 1939.) 

The plaintiff in a pending tion who has once dis 
missed an action based upon the same clait iwainst 
the same defendant should not be required to pay the 
costs of the former action as condition to the main 


tenance of present ppears that the plaintiff 


is without means bat cant t procure the necessary 


funds 
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RULE 42—Consolidation; Separate Trials—Subdi- 
vision (a)—Consolidation 


u itz, et al., v. M [rad 
rs Trust ( pan Wyatt D nu 
acture? Traders Trust Con Western 
[istrict of ( York, Knicut, D ine Z1, 1939.) 

] A is etween the sam« I . ind based 
upon the same allegations ot frau i may 
be consol d even before inde t ap 
pea©rs involve da ‘ 
fac 

2 the consolidation post 
ilditional expenses upon certain the court 
may consider that fact in the 

RULE 46—Exceptions Unnecessary 
V irginia-( } lina / r U | ay 1) 
lH. Dus ) | ( ‘ { { S 
e Fourth Circuit, PARKER, ¢ 28, 1939 

An objectior » evidence round 

ohiecti 


RULE 50—Motion for a Directed Verdict—Sub- 


division (a)—When Made; Effect 


Virginia-Carolina Tie & VU 1 npar } 7 
!. H. Dunbar, et al. (Circuit Court \ppeals for thi 
Fourth Circuit, PARKER, C. ]J., A 2 39 

l \lotion tor a directed ( e spt 
cific grounds therefor, sufficient ul 
fairl s Ovant s positiol 

2 l objection » eV ( { 
round of objection. (Rule 46 

3. In an action involving tit 1 charg 
of the court that adverse possess I evel nstead 
ot twent ne years 1S sulmciel ¢ 
roneous miess ert thie id 
erse poss¢ r more é i 
Rule 61 

Subdivision (b)—Reservation of Decision 

on Motion 
William Elliott, et rcuit Court ol 

\ppeals e Fourth Circuit, S ( g. 28 
1939). 

While lotion for directe t lose 
f all ( ence no long ul 
to withd: the case from the 1 a 
tion does not constitute error ented 


56—Summary Judgment—Subdivision (b) 
—For Defending Party 


Geor Van Wormer v. 1 
bibre ( ) (Southern D ( 
Division EVIN, D. J., Aug. 14 

Sut I udgment shi 
patent suit if there is a substant ng 

ent, @Vv I ug the questior S pre 
sel ed S I ngement 18 a 
RULE 61—Harmless Error 

Virginia-Carolina Tie & HW I q 
l. H. Dunbar, et al. (Circuit ¢ .ppeals fo1 
the Fourth Circuit, PARKER, ¢ 28, 1939 

In an action involving title to lar 1 charge the 
court that adverse possession for seven instead of 
twentv-one vears 1s sutmcient to ripen titk erroneous 





bdi- 


ub- 


b) 
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is harmless error if the evidence showed adverse pos- 
session for more than twenty-one years. 


RULE 62—Stay of Proceedings to Enforce a Judg- 
ment—Subdivision (a)—Automatic Stay; Ex- 
ceptions—Injunctions, Receiverships, 
and Patent Accountings 

United States of America, now for the use of The 
Manufacture juipment Company v. John L. Rugh, 
et al. (Western District of Pennsylvania, Grsson, D. J., 
Aug, 23, 1939 

Steps to enforce an order in a bankruptcy pro- 
ceeding directing a trustee to deliver property of the 
estate to a claimant may not be instituted until the ex- 
piraton of ten days after the entry of the order. (Rule 
81 (a (1 


RULE 75—Record on Appeal to a Circuit Court of 
Appeals—Subdivision (a)—Designation of 
Contents of Record on Appeal 

Fred Cloud v. McLean-Arkansas Lumber Com- 
pany, et al Eastern District of Arkansas, Western 
Division, LEMLeEy, D. J., Aug. 3, 1939). 

1. The transcript of the record on appeal in a 
case removed from a state court should contain the re- 
moval proceedings, even though no appeal is taken from 
the order denying motion to remand. 

2. Whether a party on appeal has requested, in- 
corporation in the record of matter which is not essen 


tial to the appeal should be decided by the appellate 
court, whicl is the means to discourage such conduct 
by withholding or imposing costs. (Rule 75 (e)) 


Subdivision (e)—Record to be Abbreviated 
Fred Cloud v. McLean-Arkansas Lumber Co., et 


al, (Eastern District of Arkansas, Western Division, 
LEMLEY, D. J., Aug. 3, 1939). 

Whether party on appeal has requested incorpo- 
ration in the record of matter which is not essential 
to the appe uld be decided by the appellate court, 
which has t means to discourage such conduct by 
withholding ot posing costs. 


RULE 81—Applicability in General—Subdivision 
(a) (1)—To What Proceedings Applicable 
United tes of America, now for the use of The 


Manufactur yuipment Company v. John L. Rugh, 
’ 


et al (Western District of Pennsylvania, Grsson, 
D. J., Aug. 23, 1939). 

~ Step e an order in a bankruptcy proceed 
ing directit 1 trustee to deliver property of the estate 
to a claimant may not be instituted until the expira- 
tion of tet after the entry of the order. 

loset eck, et a Domestic Engineering 
( et al ern Distric New York, HuLBErT, 
D. J., Aug 1939). 

Althou Rule 1 of the Copyright Rules was 
amended Ju 1939, to apply the Federal Rules of 
Civil Pro re insofar as they are not inconsistent 
‘ the | ht Rules, such amendment was not to 
be effective til September 1, 1939, and copyright pro- 
ceedirigs in the interim should be governed by the 
Equity Rul 

Subdivision (a) (6)—To What Proceedings 
Applicable 4 
Cha r Montagna v. Augustus P. Norton. 
District New Jersey, Avis, D. J., Aug. 18, 1939). 
Fed E.quiti Rules general equity pro- 








HARRISON TWEED 


Chairman, Committee on Legal Aid Work 


cedure govern in proceedings for review of compensa 
tion orders under the Longshoremen’s and Harbor 
Workers’ Compensation Act, since the Federal Rules 
of Civil Procedure are not applicable in such proceed- 
ings. 

RULE 83—Rules by District Courts 

Elizabeth V. Clair v. Philadelphia Storage Battery 
Company. (Eastern District of Pennsylvania, Dick- 
inson, D. J., Aug. 9, 1939). 

1, District court rules, not inconsistent with the 
Federal Rules, remain in force until changed although 
promulgated before the effective date of the [ederal 
Rules. (Rule 86) 

2. District court rule exacting security for costs 
from non-resident plaintiffs is not inconsistent with 
Federal Rules of Civil Procedure and is, therefore, en- 
forceable. 


RULE 86—Effective Date 

C. E. Partridge, et al., and William W. Martin, 
et al. (interveners) v. Lilly Ainley, et al. (Southern 
District of New York, Woorsey, D. J., July 29, 1939). 

In an action by creditors to enforce the double lia- 
bility of bank stockholders, commenced prior to the 
effective date of the new Rules, only the doctrine of 
laches, rather than the state statute of limitation, is ap- 
plicable, since to apply the state statute of limitation 
would impose a different and probably shorter limita- 
tion on a pending cause than that existing when the 
action was commenced. 

(Continued on page 887 ) 
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Tax Exempt Judicial Salaries 
(Continued von Pade $34) 
all Acts 
judge s are hereby 

Judge Woodrough took office as 
of the United States on 
tax return for 1936 he 
constitutional immunity from the tax 
ever, paid the latter un 
it. The trial court upl lis claim, but on appeal to 
the Supreme Court the judgment 
opinion by Mr. Justice Frankfurter Che 
v. Graham, (1925) 268 U. S. 501, in 
been held that the 
Claims who had 
tax-levying act was ex 
and the 


fixing the compensation of such 


a Circuit Judge 
[In his income 


led his salary but claimed 
Having, how 
sued to recovet! 
Vas reversed in al 
case of Mil 
which it had 
the ( 
passage 
overruled, 
(1920) 


ourt o 


of the 


Salary of a judge ot 
} 


ejrore the 


XT ressly 


J 


whole doctrine of Avan v. Gore, 


supra, virtually v rejected lo quote briefly fron 
the opinion: 

“To suggest that it makes inroads upon the ind 
pendence of judges vho took office after Congress had 


on duties of citizenship 
f the cost of 


thus charged them with the cor 
by making them bear their aliquot share of 
maintaining the Government, to trivialize the great 
historic experience on which the framers based the 

guards of Article III, Section 1 To subject them to a 
general tax is merely to recognize that 
citizens, and that their particular 


Sate 


judges are als 


government 


tunction in 


does not generate an immunity from sharing with thei: 
fellow citizens the material burden of the government 
whose Constitution and laws the ire charged with ad 


ministering.” 


The principle of stare di is a sound one, and, 


generally speaking, adherence to it is, of course, very 


important But sometimes the prince iple is more hon 
ored in the breach than in the yservance, and this was 
certainly an instance Evans v. Gore has been a re 
proach to the science of jurisprudence and an et 


barrassment to the 
since the opinion was handed wn Its 


Supreme Court eve 
passing 1s 


cause for profound gratificatior 


Trends in the Development of 
Trust Law 


(Continued trom page soo) 


certain ci! 

as early as 1929 
permits a court to 
for the support or 


provided for invasion of the corpus unde 
cumstances. In California, for example, 
the legislature passed 
order a suitable sum to be afl 
education of a 
despite trust provisions that the 
mulated ' 
cuts through a specific prohibition of 
ment. Perhaps it may be justified 

titute minor on the grounds of public policy 


an act which 
plied 
| 


minor where destitute of 


other means 
is to be 
erved., the 
the trust 
in the case of 


income iccu 


Here, it may be o legislature 


instru 
a des 
but what 


if the beneficiary is a How far can the 


legislature go in modifying or reversing express powers 
or prohibitions in trust instruments 

In addition to the 
just referred to, an even more 
incorporated into trust instruments by 
trust counsellors, 
to be added to the cot 
per cent of the total of corpus and 


emergency provisions 


odern idea is being 
some of our 
namely a provision that all income is 
ir, and that 4 or 5 


income be paid over 


to the beneficiaries Thus, a trust mav be set up to 
resemble an annuity policy so far as 
tions are concerned 


the annual distribu- 





Presidents and 
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The Supreme Court of the Unit States on May 
29, 1939, rendered two decisions of the ut t pol 
tance to lawyers interested in trust practice In Graves 
Brown, the Court held that bot and 
Colorado could levy inheritance taxes where th us- 
tor died a resident of New York it the trust itself 
was be ng nistered In Color id r ( rk be 
cause of domicile, and Colorado beca hysical 
presence of the trust assets. Here death merely ended 
the trustor’s right to revoke the trust In Curry v 
McCanless, both Tennessee and \la i l wert pel 
itted to levy inheritance taxes where a power of ap 
pointment was exercised by a Tennessee testat but 
he trust assets were in Alabama 
It is impossible to reconcile these t cases with 
First National Bank v. Maine, 284 | S. 312, and at 
he same time with Frick v. Pennsy i 268 | S 
4173, the latter decision by a una court All 
that can be said is the change n e complexion of 
the court has changed the law wit I | double 
taxation M1 Justice Stone, who wrote th dissent 
opinion in First National Banl Maine, writes 
the majority opinion in these two new cast 
The se decisions, of course, will I I eciiate 
action on the part of the trust lawyer ike a skilled 
navigator, he must alter his course to suit the shifting 


Wherever 


removed from foreign 


tide it is possible, existing trusts will be 
jurisdictions to the domicile of 


double 


the trustor, so that there will be no basis for 
taxation. It is hardly necessary to add that in all fu 
ture trusts, the trustor and the trustee will both reside 


in the same state 


The fact that four new appoint ts to the Su 
preme Court can change the law has not beet st sight 


of by the Treasury Department. In the case « 


sies v. Cassell, decided April 6, 1939, by | CA. ae 
Circuit, counsel for the Treasury quite frankly an- 
nounced that the decision of the Supreme Court in 
Becker v. St. Louis Union Trust (¢ 296 U. S. 48 


concededly an identical case, may not now be the 





and that he concurred in the minority op 
The Circuit Court, in following the majority 
opinion of the Supreme Court, had this to 


case 


We rather question the soundne 

ippré ich to the case at bar. 
~ * * 

We complain of the Treasury counsel’s failure to meet 
this xisting state of the law with com; te candor. The 
taxpayer very properly made use of the deadly parallel 
ind compared his trust with that of 

* * * 
“Our argument notes indicate that In sé finally 
ibande ned the uncongenial task and f nkl tated that 


1 with the minority of the Unit States Supreme 


Helvering v. St. 


he agree¢ 


Court in Louis Union Trust Company, 





above cited, and Becker v. St. Louis Union Trust ¢ 

pany, above cited. Why we cannot be persuaded need 
no elaboration. * * * The choice is not one for an ‘inferior’ 
Federal Court. It must await the judicial miracle of the 
loaves and fishes, four becoming fi Rothensies v 


Cassell, C.C.A. 3rd Circuit) 


Since these two decisions by the Supreme Court in 
six weeks 
it would seem that we are right down to 
date with our “trends in the development of trust law 
We may call this last trend the trend toward re-exami- 
nation of certain well established principles of law in 
the light of changes in personnel of the courts. In 
this New Era, the law change It is 
useless to deny it. We may as well 


our Mr. Justice Frat 


the Graves and the Curry cases were just 
old yesterday, 


” 


*s with tne urt 





i 
sails accordingly. 
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Graves v. O'Keefe, decided March 27, 1939, terms this 
“an important shift in Constitutional doctrine . . 
after a reconstruction in the membership of the Court,” 
whereupon the Court decides that the power to tax 
is no longer the power to destroy just at a time when 
taxes are déing more to destroy than at any other time 
in American history. Perhaps the lesson to be learned 
from this latest trend is never to base a course of action 
on a 5 to 4 decision of the Supreme Court! Thank you. 


- — - —___—_—_—____. 


JUNIOR BAR NOTES 


By JosepH HARRISON 
Secretary of Junior Bar Conference 


HE principal activity in the Junior Bar Confer- 
ence during the past two months has been the 
perfection of the section’s organization with the 
appointment of personnel for the State Chairmen, for 


the Public Information Program and for the National 


Committees, as recommended at the San Francisco 
meeting. By early September, Chairman Paul F. 
Hannah had completed this sizeable task. 


To carry on the Public Information Program this 
year, the national director will have the assistance 
of an advisor and four associate directors, in addition 
to the numerous State and local directors. The active 
personnel of this Program will include approximately 
350 Conference members, exclusive of those who carry 
out speaking assignments on the rostrum and over 
the radio. The 50 chairmen for the 48 States and 
Territories of Hawaii and Puerto Rico have all been 
appointed and are proceeding with plans to carry 
forward the Conference program in their localities. 
Seventy-two members of the Conference accepted ap- 
pointments to the committees authorized at the annual 
meeting. In addition to the foregoing, many members 
have agreed to render such assistance as they may be 
called upon to furnish in connection with a survey of 
the status in the several States of the procedural re- 
forms recommended by the Section on Judicial Admin- 
istration of the Association. 

To inform the many appointees of the particular 
assignments allotted to them and to suggest methods 
for the efficient and expeditious accomplishment of 
their objectives,.a manual for State Chairmen and a 
memorandum for all members of the official family were 
distributed early last month. These were based upon 
experiences of the past five years and are intended to 
save a great deal of time and to avoid many misunder- 
standings, particularly on the part of appointees new 
to Conference work. 

With this preliminary work of organization ac- 
complished, the Conference is now ready to go full 
speed ahead 

Those heading the Public Information Program 
are as follows: National Director, L. Stanley Ford, 
Hackensack, N. J.; Advisor, Milford Springer, Wash- 
ington, D. C \ssociate Directors, Max M. Gilford, 
Los Angeles, Calif., Joseph C. Lamy, Chicago, IIl., 
Ambler H. Moss, Baltimore, Md. and William B. 
Spohn, Washington, D. C. Harold W. Schweitzer, 
Los Angeles, Calif., will act as Council Advisor. 
Messrs. Ford, Moss, Spohn and Springer met with 
Chairman Hannah at Washington on September 16 to 
perfect plans for the year. 

The following were named committee chairmen: 
Activities, Lewis F. Powell, Jr., Richmond, Va.; Bill 


of Rights, Ralph W. Langdell, Manchester, N. H.; 
Aid for Small Litigant, Ronald J. Foulis, last retiring 
Conference Chairman, St. Louis, Mo.; Legal Services, 
George Kachlein, Jr., Seattle, Washington; Economic 
Condition of the Bar, Mark H. Harrington, Denver, 
Colo. ; Legislative Drafting, Charles E. Caspari, Jr., 
St. Louis, Mo.; Membership, Willet N. Gorham, Chi- 
cago, Ill.; Relations with Law Students, Frank F. 
Eckdall, Emporia, Kans.; Restatement of the Law, 
Mrs. Mildred G. Byran, Washington, D. C., and Co- 
operation with Junior Bar Groups, Philip Lewis, To- 
peka, Kans. 
Seventh Circuit Active 

From Chicago, James P. Economos, council mem- 
ber for the Seventh Circuit, reports activity in two of 
the three States in his region. The Younger Lawyers 
Association, organized with the aid of Harold J. 
sredell, 'ndianapolis, Ind., f:rmerly State Chairman, 
and Norman Hartzer, South Bend, Ind., chairman for 
this year, held its first meeting on August 25 and 26 
at the Claypool Hotel, Indianapolis, Ind. The 65 mem- 
bers in attendance voted to become an affiliated unit of 
the Junior Bar Conference of the American Bar Asso- 
ciation and to work in close cooperation with the Pub- 
lic Information Program. 

On August 19, 1939, John C. Doerfer, West Allis, 
Wis., Conference State Chairman for Wisconsin, pre- 
sided at a meeting at Fond du Lac, Wis., where the 
plans for organizing the Conference program in that 
State were discussed. A second meeting was held at 
Lawsonia, Wis., for the younger lawyers of central 
Wisconsin. The furtherance of the Public Informa- 
tion Program in this area was a principal topic of 
the meeting. Mr. Doerfer and Philip Owens, Portage, 
Wis., were in charge of the meeting’s arrangements. 


First Regional Meeting 


The first regional meeting of the Conference was 
held in the Tenth Circuit at Colorado Springs, Colo., 
on September 22-24. Chairman Hannah, Vice-Chair- 
man A. Pratt Kesler, Salt Lake City, Utah, Council 
member James D. Fellers, Oklahoma City, Okla., and 
other members of the official family of the Conference 
went to Colorado Springs to attend the meeting which 
was held in conjunction with the annual meetings of 
the Colorado Bar Association and the Colorado Junior 
3ar Conference. Mr. Harrington, who is Colorado 
State Chairman, was in charge of the local arrange- 
ments. A full account of the meeting will appear in 
the next issue of the AMERICAN BAR ASSOCIATION 
JOURNAL 


Decisions on Federal Rules 
(Continued from page 885) 

Elizabeth V. Clair v. Philadelphia Storage Battery 
Company. (Eastern District of Pennsylvania, Dick- 
INSON, D. J., Aug. 9, 1939). 

District Court rules, not inconsistent with the Fed- 
eral Rules, remain in force until changed although pro- 
mulgated before the effective date of the Federal Rules. 


The Boysell Company v. Colonial Coverlet Co., 
Inc. (Eastern District of Tennessee, Southern Divi- 
sion, Darr, D. J., Aug. 16, 1939). 

The propriety of interrogatories in a patent suit 
should be determined under the new Rules, even if 
the acton was commenced before the effective date of 
such Rules. 








News of the Bar Associations 





Alabama State Bar Association Calls for More Vigorous 
Prosecution of Campaign Against Unlawful Practice of 


Law—Association Commits 
Intitutes in State 


Interesting Addresses 


Itself to Program of Legal 


Alabama Law- 


yers More Association-Conscious, Etc 


N an atmosphere of hospitality tradi- 

tional of the deep South, the Sixty- 
Second Annual Meeting of the Alabama 
State Bar Association was held at 
Selma, Alabama, on July 7 and 8, 1939. 
More than 430 Alabama lawyers regis- 
tered, evidencing perhaps the largest at- 
tendance within the annals of the As- 
sociation. 

After the invocation by the Reverend 
John L. Jenkins, Rector, St. Paul’s Epis- 
copal Church, Selma, the Address of 
Welcome was given by J. E. Wilkin- 
son, Sr., President of the Dallas County 
(Selma) Bar 
on behalf of the State A 
given by Marion Rushton, of the Mont- 


Association Response 


ssociation was 


gomery Bar. 
Honorable Oscar W 

of the Washington, D. C., Bar next ad 

dressed the assembled lawyers on, “The 


Underwood, Ir 


Federal Tax Practice.” Mr. Under 
wood, son of the late United States Sen- 
ator Oscar W. Underwood, of Alabama, 


outlined the salient elements of his sub- 
ject from the standpoint of the practic- 
ing lawyer specializing in the tax field, 
a sphere of activity in which he has 
been engaged at Washington for more 
than twenty years. 


Mr. Underwood was followed by 
Governor Frank M. Dixon, of Alabama 
who spoke in behalf of certain pending 
constitutional amendments. The Gor 


ernor, a member of our Association and 
an active practitioner until his assump 
tion of chief executive, im 
pressed his listeners with an earnest 
and _ statesmanlike presentation of 
views on the 
law and invoked the aid of the lawvers 
of the State in achieving the reforms 
sought. 

Luncheons were held on the first 
of the meeting by the Alabama Ass« 
ciation of Circuit Judges, the Alabama 
Circuit Solicitors Association, and sev 
eral legal fraternities. A luncheon for 
distinguished guests and association of 
ficials was given at the Selma Country 


office as 


his 


changes in fundamental 


Club by the arrangements committee of 


the Selma Bar. 

At the 
Honorable 
man of the 


Thompson ( hair 


Burt J. 
Sub-Committee on Organ 


afternoon session of July 7, 





T. Rives 


RICHARD 


President, Alabama State Bar 


Association 


ization and Development of Legal In 
stitutes of the American Associa- 
tion, gave a most interesting discussion 


Bar 


of what had been accomplished in many 
States, including his own State of Iowa, 
institutes for 
Our, Association is now definitely 
such insti- 


through legal local law- 
yers. 
committed to a program of 
tutes in the 


during the coming year, and credit for 


several circuits of the State 
this constructive course is due in large 
measure to. Mr. Thompson. 

W. H. Drane Lester, Inspector of th 
Federal Bureau of Investigation, next 
iddressed the Association on the 
ject, “Fighting Crime.” Possessed of a 
dynamic delivery, Mr. Lester displayed 
a remarkable memory for statistics, 
great analysis regarding 


crime problems, 


sub- 


powers of 
and pointed the way 
toward a society which would master 
this problem. 

The annual dinner of the Association 
was held at 8:00 P. M 


on the first day 
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of the meeting and was featured by an 


address on “Judicial Legislation,” by 


Honorable James W. Stites, of the 
Court of Appeals of Kentucky. A very 


was ne ted. 
udge Stites 


full attendance at the dinner 
With clarity and frankn 
the tri-partite 





discussed principle of 


government as it related to his subject, 
pointing to factors involved in the 
origin of the term (Judicial Legisla- 
tion) as well as its history and fruitage. 

The first order of business on the 
second day of the meeting was the re- 





port of the retiring pl nt, Honor- 
able C. H. Young. Judge Young not 
only recounted the history of his ad- 
ministration, but made specific recom- 


mendations regarding future policies of 


the Association. The President’s re- 
port was followed by discussion of 
“The New Code of Alabama,” by mem- 
bers of the State legislature, then in 


interest 
Alabama, 


was of especial 


This 


to the practicing lawyers 


session. 


and the discussion at least left them 
with a better appreciation of the mag- 
nitude of the task of the Code Commit- 
tee in codifying and annotating 25,000 
sections of statute law 

Honorable Richat Rives, of the 


resident 
uing year, 
meeting, 


Montgomery Bar, was elected | 
of the Association, for the 
during the last session of th 





and immediately assumed the gavel. He 
delivered a short extemporaneous ad- 
dress, expressing his gratification at the 
endorsement of the members of the As- 
sociation and asking thei peration 
in meeting the problems confronting us 
individually and collectively 

Adjournment was followed by an 
elaborate barbecue t the Selma 
Country Club. The arrangements com- 
mittee of the Selma bar was in charge 
of the occasion, and Southern hospital- 
ity was fully exemplified in the plenti- 
tude of food and drink, as well as by 
the general spirit of camaraderie. Ala- 
bama lawyers refuse to | sight of 
the festive side. 

The A ssociatiot vent d finitely on 
record for further and more vigorous 
prosecution of tl mpaign inaugur- 
ated last year ag t the ivities of 
persons engaged in t nauthorized 
practice of the law. It adopted a report 
of the Committee on | d Prac- 
tice, requesting the Att General to 
delegate one of his staff with the re- 
sponsibility of pt uting ill instances 
of such unlawful pract nd further 


recommended that the ¢ ling body 


of our Association, its Boar Com- 
missioners, empl ‘tor to inves- 
tigate and report all instances of prac- 








tice of law by laymen. A resolution 
was adopted depl ring the activities of 
agencies of the Federal government 
which recognized and impliedly ap- 
proved the practice of law by laymen, 


including foreclosure of mortgages of 
the Federal Land Bank by agents who 


were not lawyers. The Association fur- 
ther moved t ntinue publication of 
the Alabama Bar Bulletin, a publica- 
tion begun during the past year. 
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In summary, we would say that the 
sense and tenor of the whole meeting 
was constructive. Our lawyers are 
more association-conscious. They real- 
ize that they now live in an age which 
calls for group action. Alabama law- 
yers are thoroughly aware of the dig- 
nity and responsibilities which go with 
our learned profession. 


Harotp M, Cook, Secretary. 


District of Columbia Holds Special Meeting to Consider 

State of the Calendar of District Court— Resolutions 

Adopted Making Certain Recommendations to District 
Judges 


HER pecial meeting of the 
Bar Ass tion of the District of 
Columbia September 11, 1939, for the 
purpose of passing on a joint report of 
the Committee the District of Colum- 
bia Bar A ciation on Procedural Re 
form and Junior Bar Section 
Committee o1 e State of the Calendar 
of the District urt The Association, 
with some 500 members present, unani- 
mously adopt report of the Joint 
Committees, 1 ling as follows 
“\V HERI t the present time, bv 
reason of the ngestion of the jury and 
non-jury tria ndars of the District 
Court of the United States for the Dis 
trict of Colu there is a delay ot 
approxi! months between 
the date of calendaring a case for trial 
and the date ise is reached tor 
trial, and 
“VW EERI t Bar Association of 
the District of lumbia is of opinion 
that such del nstitutes a denial of 
justice to mat tigants in the District 
of Columbi i that steps should be 
taken to ex] lite the hearing ot cases 
and to relieve the congestion on the 
trial cale I lar nd to that end has caused 
a special meeting f its members to be 


held on Septet 


the same, 


‘“\V HERI ter full discussion of 
the existing tuation with respect to 
said trial iler r the Association 1s of 
opinion tl the proposed pre- 
trial procedure 1 be of assistance in 
clearing up tl present congestion of 
the trial calendar there are other steps 
which can be taken by the Court which 
should peeding up the trial 
oft cases, I those additional steps 
should be adopted by the Court to the 
end that every possible action may be 


taken looking to the shortening of the 


time betwee calendaring of a civil 


case for trial and of the actual trial 
thereot 

“Now REFORE, the Bar Associa- 
tion of the D ct of Columbia, in said 


special meeting assembled, hereby makes 
the following recommendations to the 
members of the District Court of the 
United States for the District of Colum- 
bia, and requests that they be put in 
force as soon as practicable: 

1. That during the present conges- 
tion of the civil trial docket the indi 
vidual members of the court engaged in 
hearing civil matters convene their 
respective courts promptly at 10:00 
A. M., and continue with the trial of 
cases until 4:00 P. M. each day. 


2. That during the present conges- 


tion of the civil trial docket the indi- 
vidual members of the court engaged 
in hearing civil matters hold sessions 
on Saturday mornings for the purpose 
of hearing short non-jury cases. 

3. That during the present conges- 
tion of the civil trial docket contested 
and uncontested matters on the calendar 
of the motions court be heard and dis- 
posed of throughout the summer recess 
and the summer recess itself be short 
ened by four weeks. 

4. That the Motions Commissioner 
be authorized to receive and present 
to the court for signature all orders 
concerning which there is no contro- 
versy as to form or content and bonds 
which require the approval of the court. 

5. That the clerk of the motions 
court be directed to call the calendar 
of that court at 9:45 A. M. so that the 
motions judge may, immediately upon 
taking the bench, commence the hear- 
ing of the first contested motion. 

6. That the justices of the court be 
assigned to the Civil Division of the 
court, without reference to whether for 
jury or non-jury cases, and that the 
assignment commissioner be empowered 
to refer to any justice so assigned a 
jury or non-jury case. 

7. That one of the members of the 
court be charged with the administra- 
tive control of the work of the court.” 


Indiana State Bar Association Meets at Indianapolis 
Selection of Judges on Non-Political Basis Urged—Hon. 


Mito N, FEIGHTNER 
President, Indiana State Bar 
Association 





Samuel Pettingill Delivers 
A ddress—Meeting Preceded 
by Institute on National 
Labor Relations Act 
—New Officers 


, ¥ institute on the National Labor 
Relations Act, attended by more 
than 150 lawyers, preceded the annual 
meeting of the Indiana State Bar As- 
sociation held in Indianapolis on August 
25th and 26th. Charles Fahy, General 
Counsel of the National Labor Rela- 
tions Board, and Robert Littler of San 
Francisco, were speakers at the insti- 
tute which lasted throughout the day 
of August 24th. 

At the concluding session of the As- 
sociation meeting, Milo N. Feightner of 
Huntington, was elected President for 
the coming year, and Judge Roscoe C. 
O'Byrne of Brookville, Vice President. 
New members of the board of managers 
are: Maurice E. Crites, East Chicago; 
Harry P. Schultz, Lafayette; Clarence 
R. McNabb, Fort Wayne; William H. 
Dobbins, Columbus; Ray W. Clark, 
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Muncie; Charles E. Smith, Anderson; 
Henry M. Dowling, Indianapolis. 
Selection of judges on a non-political 
basis and revisions in the jury system 
were advocated by William H. Hill of 
Vincennes, Retiring President, in his 
annual address. Mr. Hill also urged 
increased activity in the way of legal 
institutes, pointing out that interest in 
the Association had been greatly stim- 
ulated by its sponsorship of institutes on 
oil and gas law and the National La 


bor Relations Act. 


AME 
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Little Rock, 
\rkansas, was principal speaker at the 


Harvey T. Harrison of 
annual banquet of the Association held 
on the evening of August 25th. At the 
noon luncheon on August 26th, an ad 
dress was given by Samuel Pettengill of 
South Bend who spoke on “This Last 
Best Hope of Earth.” 
at the 
Thompson 
Judge James A 


Other speakers 
convention included Burt J. 
Forest City, and 
Emmert, of Shelbyville. 


of la., 


Tuomas C, BATCHELOR, Secretary. 


Maine and New Hampshire Bar Associations Hold Joint 


Meeting at York Harbor, Me. 
of Both States in Attendance 


Many Members of Courts 
-Addresses by Supreme 


Court Justices—Series of Similar Meetings Favored 


HE Maine and New 
Bar Associations held a joint outing 
on Wednesday, September 6, 1939, at 


Hampshire 


The Marshall House at York Harbor, 
Maine. 

The meeting was attended by 275 
members of the bar, including many 


members of the Superior and Supreme 


Courts of both States. The attendance 
was about evenly divided between the 
bars of the two States. 

In the afternoon, a golf tournament 


was held at the York Country Club, 
and those who did not desire to play 
golf were taken on a boat trip about 
the Harbor and coast. 

In the evening, there was a lobster 
and steak dinner at The Marshall 


House, after which the meeting was 
presided over by Harold H. Murchie 
Esquire, of Calais, Maine, President of 
the Maine Association, and by Jeremy 
R. Waldron, Portsmouth, 


‘ 


New Hampshire, President of the New 


Esquire, of 


Hampshire Association. The speakers 
of the evening were Mr. Justice Harry 
Manser of Auburn, Maine, Associate 


Justice of the Supreme Court of the 
State of Maine, and Mr. Justice Thomas 
L. Marble New Hamp 
shire, Associate Justice of the Supreme 
Court of the State of New Hampshire 

The meeting was a much en 
joyed and appreciated gathering, and 
the sentiment freely expressed 
that it should be the first of 
of similar meetings. The credit for the 
idea given to representatives of 
the Maine Bar, who made the sugges 
tion at the New York meeting of of 
ficers of the New England Bar, held 
under the auspices of the Committee 
on Bar Organization Activities of the 
American Bar Association. 

The committees in 
function were as 

For the Maine 
Charles E. Gurney, 


of Concord. 


very 


was 


a series 


was 


charge of the 
follows: 
Bar Association 


Chairman, Port- 


land; Walter L. Gray, South Paris; 
Judge Harry B. Ayer, Biddeford; 
George D. Varney, Berwick; Hollis B. 
Cole, Kittery. 

For the New Hampshire Bar Asso 
ciation: Carl C. Jones, Chairman, Con- 
cord; Arthur S. Healey, Manchester ; 
Arthur E. Sewall, Portsmouth; Amos 
S. Rundlett, Exeter; Charles F. Hart- 
nett, Dover. 





Conrap E. Snow, Se 
Bar Association. 


LLDRON 


Jeremy R. W 
President, Bar Assn o 
New Hamft 


Minnesota State Bar Association Hears State Senator 
Urge Closer Cooperation Between Legislature and Asso- 
ciation in Furthering Legislation Proposed by the Latter 


-Two Institutes Held—Report on Work of Judicial 
Council—A ddresses, Etc 


Associa- 
convention on 
Paul, 

the 
George H. Spear of 


State Bar 
annual 
23, last, at 


headquarters at 


Minnesota 
held its 
22 and 
Minnesota, with 
St. Paul Hotel. 
Duluth, as President, presided through 
At the opening of the con- 
John A. Burns of St. Paul 
delivered the address of welcome. Mor- 
ris J. Owen of Winona, responded 

Of the various committee reports, 
discussion and divergence of 
arose over the report of the Committee 
on Comparative Negligence Rule. Fur- 
ther committee study was ordered for 
a report at the next convention as to 
the feasibility of substituting in this 
State the rule of comparative negligence 


HE 
tion 
June 21, St 


the session. 
vention, 


opinion 


for the present rule of contributory 
negligence. 
The report of the Committee on 


Cooperation with the Minnesota State 
Medical Association showed that during 
the year a joint open evening meeting 
was held between the two professions 
that further district 
contemplated. A committee of the Med- 
ical Association has been cooperating 


and meetings are 


with the Bar A 


and the two have progré 


joint problems . 
The 


Power 


Committee 
of the Court 
Minnesota and Feder 
that an _ inte 
campaign for the 
been completed, with a 
to ch inge 


rules of procedure t 


ported 


a demand 


tice more uniform wit 
Practice. 

The 
reported substantial pri 
flagrant 


Committee 


unauthoriz¢ 
by lay 
been stopped by injur 
tempt 

pointed 


proceedings 


out, however 


such unauthorized pra 
by lawyers and without 
not exist. 

State Senator Beldi: 


den of St. 


dress on June 21st 


the legislation passe 


agencies viany 


tion and by 


Paul, Chairt 
ate Judiciary Committe 


by 


ymmiuttee, 

ssed in solving 
rofessions. 
Rule-Making 
nformity of 
Practice re- 

\ -ducational 
f the State had 
view of creating 
e State court 
ke such prac- 


e new Federal 


ractice of Law 


ress in curbing 


law 
have 


ractice of 
ibuses 
con- 
The committee 
that much of 
abetted 
elp would 


ice 1s 


H. | 


in of the 


oftsgaar- 
Sen- 
ad- 
ng much of 


the 1939 legis- 


€ Pave an 
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editorial research. T heir lives 
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lature. He urged a closer cooperatiot 
between the bar and the legislature ir 
furthering enactment of _legislatior 
sponsored by the Association 

At the June 22nd morning meeting 
the convention was divided into tw 
sections for clinical discussions. Tw 


re held. 
Procedure State and 
Tax Authoritie Philip | 
Assistant Attorney General 
Knox, Deputy C 


institutes we One was on Pra 
tice and 
Federal 


Sherman, 
of the State; A. R 


Before 


1 


lector of Internal Revenue; G. Aaror 
Youngquist, formerly Assistant Attor 
ney General of the United States; and 


Professor E. G. Jennings of the Uni 


School, read 


versity of Minnesota Law 


papers on various phases of the sub 


ject. The other institute was on the 
Problem of Unauthorized Practice of 
Law. Joseph F. Cowern and Charles 
W. Briggs, both of St. Paul, and Star 
ley B. Houck of Minneapolis, led the 
discussion. 
At the afternoon session, Prof. Ma 
nard FE. Pirsig, Secretary of the Minne 
sota Judicial Council, spoke on the worl DonaLp C. ROGERS 
of the Council and reported that tl President, Minnesota State Bar 
Council had completed a survey of Association 
problems of practice and proceduré 
practice in the State courts At thi tions Board, gave the main address 
session also, Hon. Burt J. Thompson of the convention. He gave an histor- 
of the Iowa State Bar Associat ical survey of the changing concepts 
spoke on the advantages to the bar of the rights of labor as recognized by 


of developing the technic of Dist t the courts and explained the procedure 
legal clinics on newer phases of the and practice before the N. L. R. B. 
law of vital interest to the practitioner Donald C. Rogers of Minneapolis 
At the June 23rd session Dean FE) was elected President of the Associa- 
erett Fraser of the University of Mir tion for 1939-40: Tohn A. Burns, of 


School 


Paul, Vice 


ton, of St. Paul, 


nesota Law spoke on the sul St Pres 


ident; J. Neil Mor- 


ject, “Legal Education” and explained Treasurer, and Horace 


the recent changes in the Law School Van Valkenburg Minneapolis, Sec 
curriculum. At this session Hon. W retary 

M. Leiserson of Washington, D. ( Horace \ V ALKENBURG, 
member of the National Labor Rel Secretar 


State Bar Association of North Dakota Holds Successful 
Meeting at Jamestown — President Lamey of Montana 
Pleads for Greater Cooperation, Stronger Organization 
and Vigilance in Keeping Administrative Agencies in 
Line with Legal Requirements—Other Addresses, Etc 
Annual g 


HE 1939 Hon. 
State Bar Association of Not 


th Mayor of the City of Jamestown, and 
Dakota convened at 


G. Kneeland, 


Meeting of the to the city by Perry Johnson, 


Jamestown on July Hon. F. President of the 


28th. This was also the 21st Annual Stutsman County Bar Association. Hon. 
Meeting since the integration of the Clyde Duffy, Vice-President of the As- 


bar in this State. 
The 


sociation, responded to the greetings. 


attendance was equal to the The annual address of the President, 


average of past meetings in recent Hon. Aloys Wartner, Sr., of Harvey, 
years, every part of the State being without fervid or florid oratory, was 
well represented. The meeting was a fine example of sincere and straigl 


nt 
July thinking for which the Judge is well 
Wartner, S1 known, and 


called to order at ten o'clock a.m., 
28th, President Aloys 
of Harvey, presiding. 
the 


admired by members of 
association. 


} Mr. A. F. Berens of St. Paul, Minne- 


Following an in- the 


vocation, members were welcome 
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sota, representing the Federal Bureau 
of Investigation, addressed the meeting 
next, and his exposition of the stand- 
in the 


enforcement of 


detection 
the 


ards, the methods used 
of crime, and the 
law was clear, interesting, and instruc- 
This was followed by an address 


Hon. A. F. 


president 


tive. 
Harvey, 
Montana 
whose plea for 


Lamey, 
of the 


by the 
Montana, 
State 


more and better 


Bar Association, 


cooperation of the in- 


dividual members of the bar with the 
State organization, more and stronger 
district and State organization, more 


vigilant attention to procedural changes 


to keep various administrative agen- 
cies in line with legal requirements was 
well received, and vigorously applauded. 

In the 


privileged to hear a 


meeting 


idr 


nne add! 


afternoon the was 
ess by 


Associate Justice of the 
of North Dakota James 


Supreme Court 


Morris, upon 


Constitutional Democracy. Much com- 
mendation was heard for this splendid 
and thorough presentation of this sub- 
ject, evidencing much study and 
thought. Hon. M. ¢ Fredericks of 


followed with a fine paper 


Judge Mor- 


ris’s address, 2:id his reminder 


Jamestow n 


discussing the subject o 


bar of 


their duty, and | 
serving to our successors the right and 
liberties we enjoy, was very timely and 
aptly phrased. 

In the 
ided as 


Wartner 
Annual 


talks 


evening President 


toastmaster at the 


pre 
pre 


Banquet. Greetings and short 


were given by Governor John Moses, 
Fx-Governor Geo. | Shafer, Mr. 
Karl Goldsmith, Secretar the State 
Bar Association of South Dakota, Hon. 


R. D. Chase and Hon. F. G. Kneeland 
f the Stutsman County Bar, Mr. A. F. 
Beres of the F.B.I., Hon. A. F. Lamey 
President of the State 


f Montana, Hon. Roy E. Willy, Presi- 
dent of the State B ociat 
South Dakota, and Mr. M. L. McBride, 


mecretary of the State Bar Association 
of North Dakota. While given in the 
main in a light vein, food for serious 
thought was contained in each one 


Other features at the banquet 


excellent band concert by the James- 
town City Band, and vocal solo num- 
} 

DeTS 


Hon. W. L. 


On Saturday morning 


Nuessle, Chief Justice of the Supreme 
Court of North Dakota, addressed the 
members on the subject of “Pardons 
and Paroles.” Our present law, its ad- 
ministration, its strength and its weak 
nesses were fully explained. The need 
of funds for the better administration 
of the law we have, the increase of 


parole officers for field work and ob 
servation He clearly 


showed individual 


were stressed 


how helpful to 


the 
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ind society a properly equipped parole 
force in the State could be. 

Judge Nuessle was followed by Hon. 
Roy E. Willy, President of the South 
Dakota State Bar Association, whose 
address upon thé condition of the pro- 
fession, and our responsibilities and 
duties in the communities in which we 
live, received very close attention by 
the audience. 

The meeting was 
very respect except that the program 
was so full that discussion of the com- 


a successful one in 


was rather slighted. 
At the election of officers Hon. Clyde 
Duffy of Devils Lake was unanimously 


mittee reports 


elected President. Mr. Duffy has been 
in active practice of the profession for 
many years, and has always taken a 
lively interest in the activities of the 
State Bar, and had served one term as 
Vice President. Hon. H. G. Nilles of 
Fargo was elected Vice President, and 
M. L. McBride of Dickinson was 
elected to succeed himself as Secretary- 
Treasurer-Editor. 


Washington State Bar Association Holds Successful 
Meeting—Formal Committee Reports Eliminated to Give 


More Time for Discussion 
Banquet 


HE annu eeting of the Wash 
ttt. State Bar Association was 
held at the Davenport Hotel in Spo- 
kane on July 21-22, 1939. The attend- 


ance exceeded of the meetings held 


in recent yeat ind generally it was 
one of the most successful ever held 
by the Assoc 

All formal committee reports were 
eliminated this year, inasmuch as they 


were all printed in the Bar JouRNAI 
prior to the nvention. This gave 
considerably more time to devote to 
matters of vital interest to members of 
the profession. 

President A. A. Hull in his opening 
address reviewed the work of the ofh 
cers and Board of Governors during 
the year and briefly outlined the prog- 
ress made by the Association in dealing 
with admissio1 nd disciplinary mat 
ters. 

Senator Fred S. Duggan then ad- 
dressed the convention on some legis- 
lative problems of interest to lawyers. 
Many suggestions were made which 
undoubtedly will prove of tremendous 
value to the Legislative Committee of 
the Association in working out their 
program for the next session of the 
legislature. 

The afternoon session was devoted to 
the recommendations of two commit- 
tees of the American Bar Association, 
namely, that pertaining to survivor's 
testimony against the representative of 
a deceased person (Dead-Man Statute), 
and the opinion rule which permits 
ordinary witnesses to state their conclu- 
sions with respect to ordinary matters 
subject to explanation. The discussion 
brought forth considerable opposition to 
both recommendations, but no definite 


} 


action was taker 

We were honored at this session by 
the presence of Justice William O. 
Douglas of the United States Supreme 


—Justice Douglas Speaks at 
Other Addresses 


New President etc. 


Tuomas E. Grapy 
President Washington State Ba 
Association 


Court. He was unanimously elected an 
honorary life member of the Washing- 
ton State Bar Association and most 
graciously accepted the honor tendered 
him by the Association. 

In the evening all in attendance at 
the convention were guests of the Spo- 
kane County Bar Association at a Hi- 
Jinks program held in the Dessert 
Hotel. The high light of the program 
was the Munich Peace Conference, with 
a few embellishments, put on for the 
edification and enlightenment of the 








audience by members of the Lions Club, 
following which a_ buffet 
served. 

The convention hall was crowded on 
the following morning to hear the 
addresses of the Hon. Frank J. Hogan, 
of Washington, D. C., Past President 
of the American Bar Association, and 
Hon. R. L. Maitland, K. C., of Van- 
couver, B. C., eminent Canadian jurist 
Mr. Hogan very effectively brought to 
our attention the important position the 
lawyer has occupied in the public affairs 
of this country, the subject of his ad 
dress being “The Public and the Bar.” 
Mr. Maitland was very convincing in 
stressing the ideals and objectives of 
the profession, choosing for his subject 
“The Spirit of the Bar.” 

A resolution asking that the Board 
ot Governors appoint a committee to 
consider violations of civil liberties 
and to intervene in meritorious cases 
brought forth a rather heated discus 
sion, resulting in its final adoption by 
a very narrow margin. 

The young lawyers had charge of the 
luncheon program which was held 
the Spokane Hotel. <A typical session 
of a grand jury was portrayed for the 
benefit of those who have never had 
occasion to appear before such an 
august body. Many true bills were re 
turned by the grand jury; these at times 
even exceeded the expectations of the 
prosecuting attorney. 

All attendance records were broken 
at the annual banquet which closed the 
convention. Justice William O. Douglas 
addressed the meeting briefly, and talks 
were made by the Hon. Frank J. Hogan 
and Hon. R. L. Maitland, K. C. Ap- 
plause greeted the announcement of 
Toastmaster J. Charles Dennis, of Ta 
coma, United States District Attorney, 
that an honorary life membership in the 
State Bar Association had been pre- 
sented to Mr. Maitland. The Canadian 
jurist delivered his third speech of the 
day in his final address at the banquet, 
in which he related some of his impres- 
sions in a life time devoted to the prac- 
tice of law. Mr. Hogan brought gales 
of laughter to the audience with his 
satiric thrusts at those in high places, 
not excepting those who sit on the 
Supreme bench of the United States. 

The feature of the banquet was the 
presentation of the Mendelssohn Club 
under the direction of Harold E. Fraser, 


supper was 





CONNECTION WANTED 
Attorney. age 40, admitted to bar 1936; C. P. A. 
since 1924; graduate of University of Illinois 
and Chicago-Kent; having wide experience in 
tax, security, real estate, and accounting mat- 
ters, incl res ble employment sev- 
eral government 
tion with law firm in Tine, eferably. but 
not necessarily, in Cook oF wave counties. 
Address Box No. X, 
Journal, 1140 North Dearborn Senet Chicago, 
Illinois. 
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President-elect of the Spokane County Court of Yakima County from 1911 to 
Bar Association, in a musical progra 1917. For thirteen years he served on 
by fifty male voices. the State Board of Law Examiners, and 

The announcement of the election of for the last five years has been a mem- 
Thomas E, Grady of Yakima as Pre ber of the Judicial Council. He has 
dent of the Washington State Bar long been active in Bar Association 


Association was made by the Board of matters, and the membership is looking 


Governors at the close of the banquet. forward to a most successful year under 


Mr. Grady was a judge of the Superi his able guidance and direction 


Wisconsin State Bar Association Holds Annual Meeting 


at Milwaukee — Unique Evening Session Devoted to 
“Town Meeting of the Bar’’—Meeting Divided Into 


Discussion Groups to Consider Matters of Practical Interest 
to Lawyers—A ddresses—Action Taken, Etc 


HE annual convention of the State 
Bar Association of Wisconsin was 
held at Milwaukee, June 26, 27 and 28, 
1939, with headquarters at the Pfister 
Hotel. The total registration was 454, 
of whom 139 were lady guests 
The principal address at the first 
session on Monday afternoon was that 
by President Robert M. Rieser of Mad 


ison, on the subject: “Government 

Can it Control the Governed as well 
as Itself?” He warned that there is an 
increasing tendency for the courts to 
submit to political pressure; that, 


“within recent years the opinions of 
our courts reflect a drift away from a 
long accepted meaning of the Constitu 
tion;” that “to the lawver or to 

one else who has given thought to the 
matter, the trends in recent vears pot 
tend serious consequences for the fu 
ture.” 

He referred to the general knowledge 
that political pressure is developed be 
fore legislation is enacted, while it 
being enacted and after it meets ju 


HARLAN B. RoGers 


cial scrutiny, and referring to the fact - 
. : President, State Bar Association of 


that we have witnessed complete re Wisconsin 


versal by courts of positions taken | 
them, he said: “Yes, we have seen 
divisions pronounced, we have seen aunt established principles. He sug 
political assaults upon the court by r gested formation of a judicial council 
versal of previous decisions,” and compe sed of judges, lawyers and lay 


“these considerations have become the men to watch the State Legislature 
more important when, by repeated carefully tor the purpose ot heading off 


modifications, judicial decisions have any attempts to infringe upon funda- 


transformed plain language of th 


nental principles 


Constitution as to leave but litth At the close of the President’s ad 
the original meaning.” lress, the meeting was divided into two 

Pointing out the assault being made groups, in one of which the following 
on the Constitution on a wide front, he subjects of practical interest to lawyers 
told lawyers that it is their duty to were discussed by the speakers indi 
stop the “increasing number of these cated, each discussion being followed 
assaults” before they reach the courts; by a. question and answer period: Con- 
that judges cannot be expected to ferences with Clients, A. L. Godfrey, 


stand alone against these assaults, much Elkhorn; Ascertaining and Analyzing 
less so when appointments to judicial the Facts, Quincy Hale, La Crosse; 
' 


office are frequently made on the basis Pleading, Barney Barstow, Superior ; 


of preconceived notions which openly Interrogations and Answers, and Prep- 








aration for Trial, Walter T. Bie, Green 
Bay; Applied Ethics, Harlan B. Rogers, 
Portage. 

At the concurrent meeting in another 
room, the group listened to an interest- 
ing discussion on the subject of Local 
Bar Association Programs, by Charles 
O. Rundall, President of the Illinois 
State Bar Association, Chicago. This 
was followed by a discussion by Hon. 
Claire B. Bird of Wausau, on the 
subject of whether, in view of the de- 
cision of the United States Supreme 
Court in Erie R. R. vs. Tompkins, Fed- 
eral Court jurisdiction based solely on 
diverse citizenship should be relin- 
quished ? 

Che evening was devoted to a se ssion 
unique in the annals of the Association, 
known as the “Town Meeting of the 
Bar,” based on a plan similar to the 
familiar “Town Meeting of the Air,” 
heard over the radio. The subject was: 
“What Legacies to our Children?” The 
Moderator was Daniel H. Grady of 
Portage, Wisconsit and the other 
speakers were Lloyd K. Garrison, Mad- 
ison; James P. Taugher, Milwaukee; 
Mrs. Jackson M. Bruce, Milwaukee; 
Paul Noelke, Milwaukee; and Mary 
Paul Rix, Milwaukee 

On the morning of the second day 
the following discussions were given 
before one group by the persons named, 
each discussion being followed by a 
question and answer period as on the 
previous day: Court Room Conduct, 
M. R. Paulsen, Milwaukee; Direct Ex- 
amination, D. V. W. Beckwith, Madi- 
son; Cross Examination, Vilas Whaley, 
racine; Requests of Ruling, and Open- 
ings and Arguments, Oscar Toebaas, 
Madison. 


\t the same tir before another 
group meeting, in ar ljoming room, 
the following subject vere discussed 
by the persons named: Tax Titles, by 
Lyman T. Powell, Superior; Wages 


ind Hours Law Probl S \lex Elson. 


Regional Attorney Wages and Hours 
law Administration, Chicago, Illinois. 

The principal address at the banquet 
on Tuesday evening was by Hon. Rob- 
ert H. Jackson, Solicitor General of 
the United States, Washington, D. C 
whose subject was Federal Administra- 
tive Tribunals. He said among other 
things that, considered in the light of 


review by the Supreme Court in actual 
cases, there is no support for “intem- 
perate” attacks on such agencies as the 
National Labor Relations Board and 
the Securities and Exchange Commis- 
sion. Also that “history will probably 
find the sharp critics in this genera- 
tion have underestimated the fairness 
and skill with which these new agen- 
cies have performed their tasks.” He 
stated that the constitutionality of the 











en 


ed, 











tribunals and their methods and of the 
legislative finality of their findings of 
facts were all settled in decisions ren- 
dered before the New Deal. 

Mr. Jackson was preceded by Paul 
B. DeWitt of Detroit, Michigan, who 
told of the important work of the Amer- 
ican Judicature Society. 

Ralph M. Hoyt, president of the Mil- 
waukee Bar Association, was _ toast- 
master at the banquet meeting. 

Entertainment 

Entertainment generously supplied by 
the Milwaukee Bar Association con- 
sisted of a tour of Milwaukee Gardens 
for the ladies on Monday afternoon, 
ending with a tea at the home of Mrs. 
Maxwell Herriott. Following the pro- 
gram on Monday evening the Milwau- 
kee Association staged a 
Roundup” at the “Wild West Bar” in 
the Fern Room of the Hotel Pfister, 
with bartenders dressed in typical wild 
west costumes and everyone wearing 
ten gallon hats 
and old fashioned silent movies of wild 
west days were shown, much to the 
delight and amusement of all. 
day afternoon was devoted to a bridge 
luncheon for the ladies at the Wiscon- 
sin club, while the men played golf 
and softball at the North Hills country 
club. 


“Rodeo 


Free beer was served 


Tues- 
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Business 

The session on Wednesday morning 
was devoted to committee reports and 
business, among the most important of 
which were the following: 

A resolution introduced by William 
B. Rubin of Milwaukee, which would 
have declared it improper for any law- 
yer to manage or solicit the manage- 
ment of the campaign of any judicial 
candidate or to solicit campaign funds 
therefor, was rejected. In recommend- 
ing rejection the Resolutions Commit- 
tee stated that “the spirit of a non- 
partisan judiciary is deeply imbedded 
in the mind and spirit of the electorate 
of the State,” and expressed the opinion 
that “it is the right, duty and respon- 
sibility of all lawyers to participate 
actively with all the voters of the State 
in the nomination and election of candi- 
dates for judicial office.” 

A resolution was adopted expressing 
regret because of the retirement of 
Judge Ferdinand Geiger of the Federal 
District Court for the Eastern District 
of Wisconsin and extending good 
wishes for his speedy recovery. 

The Association adopted the report 
of the Membership Committee as 
printed in the pre-convention bulletin, 
with the understanding that the recom- 
mendations therein as to changes in 





dues be referred to the new Board of 
Governors. 

In connection with the report of the 
Committee on Qualifications for the 
Bar, a letter from the Clerk of the 
Supreme Court was read into the rec- 
ord, stating that the court had inform- 
ally and tentatively approved the rec- 
ommendations of the committee, which 
had been approved by a referendum of 
the Bar, subject to further study in the 
interest of clarification and accuracy of 
a preliminary draft submitted to the 
committee, and the “drafting of provi- 
sions as to the effective date of the 
rules so as to properly protect those 
who are now studying in law offices, 
or those who in other respects had 
entered upon a method of reaching the 
bar now recognized but which will not 
be possible under the new rules.” The 
new rules, when adopted, will have the 
effect of raising the standards of pre- 
legal education for those who are re- 
quired to take the State Bar examina- 
tion. 

The Association directed the Board 
of Governors to consider the matter of 
setting up a State Junior Bar to work 
in cooperation with the Junior Bar of 
the American Bar Association. 

The recommendation of the Commit- 
tee on Judicial Administration that the 





Do all of your associates belong to the American Bar Association? 

Every lawyer benefits himself, as well as his profession, by aligning himself with the Am- 
erican Bar Association which, through its publications, committees and sections, enables the in- 
dividual lawyer to keep informed upon what is being done in his profession. 

Will you please sponsor a new member by having one of your associates or acquaintances 
fill out and sign, and send to the Association, the application form printed below? The annual 
dues are $8.00 ($4.00 for members who have been admitted to the bar less than five years). 
Applications presented between October 1 and December 30 should be accompanied by check 
for three-fourths of one year’s dues covering the remainder of the fiscal year ending June 30, 


1940. 


Date and place of birth........... 


Original admission to practice. . 


Application for Membership 


AMERICAN BAR ASSOCIATION 


1140 North Dearborn Street 
Chicago, Illinois 


Other states in which admitted to practice (if any)..................05. 


Bar Associations to which applicant belongs... .. 


White 0 Indian 0 Mongolian 0 Negro 0 
SE See re eee a ee oe eee BOONE idee Ik LAS. Or", Rea MEN Nn Senor ag 2. PUN aa ee Re cn = 
A Soi a a a a SC I a lea A ele ce pean ee te ee Be oS 

Street City State 
SN I ih Xvi ar aaa dh lip ea eal IRC ADE © co a a gs a Dal he shee aie de eee hes cad 
Street City State 
NES. Ws 5 vnc ssntaadceonedes edennas een eeaebe ee ey ee rey oes eee 
Check to the order of American Bar Association for $........ is attached. 
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Service to Attorneys 


The function of the shorthand re 
porter is to serve the court, attorneys 
and clients by making an accurate rec 
ord of court proceedings, available, 
upon proper notice, to interested parties 
when wanted. The more cooperation 


he receives from counsel 
the better can his service 
He cannot re 


and the court 
be performed 
ord what he does not 


hear or understand, although his position 


in the courtroom permits him to hear 
and understand at times when other 
do not. As in all professional service 
the personal equation enters into his 
skill and competen And. as in other 
professions, the most alert and com 
petent reporters in each state a 


bers of its national organization 


Goldstein y 
NATIONAL SHORT 
HAND REPORTERS 
ASSOCIATION 
150 Naussau Street. 


New York City 


Louis 














HERBERT J. WALTER 





(Handwriting Expert) 
100 NORTH LA SALLE STREET, CHICAGO 


George B. Walter, Associate 


Examiner and Photographer of Questioned Documents | 
| 
| 


CENtral 5186 


“Thirty Years Experience”’ 











Statutes be 


amended so as to permit 
the defendant in action in the muni 
cipal court to remove such action to 


the 
was approved. 


the circuit court of same circuit 
“without cause,” 

After much discussion of the report 
of the Committee on Judicial Adminis 
tration recommending that the Supreme 
Court sit in divisions instead of en 
banc as heretofore, for a trial period, a 
motion was adopted that it be the sense 
of the meeting that the Supreme Court 
should sit in divisions, and the report 
of the committee recommending that 
the court give this plan a trial, was ap 
proved. 

Mr. John Doerfer of Milwaukee re- 
ported that the Junior Bar Association 
of Milwaukee had considered the report 
of the American Bar Association com- 
mittee, headed by Dean Wigmore, and 
had gone on record as approving the 
adoption of the proposed improvements 
indicated in the Bar Asso- 
ciation committee’s report. The changes 
relate to improvement in the law of 
evidence, the proposals being entitled 
as follows: 1. Survivor’s testimony 
against representatives of the deceased 


American 


party. 2. Expert testimony. 3. De- 
ceased persons’ sequents. 4. Business 
records. 5. Oath. 6. Discovery before 
trial. 


The report of the Junior Bar Asso 
ciation submitted by Mr. Doerfer con- 
tained draft of proposed changes in the 
Wisconsin statutes dealing with this 
subject. He moved that the President 
of the State Bar Association appoint a 
special committee to consider these six 
proposals and that the committee render 
a report thereon as soon as possible. 








LAW BOOKS 


NEW and USED 


We carry a big stock of second-hand sets 
and text books. 

We offer complete U. S. Supreme Court 

Reports, all original edition. in special new 

buckram binding, for $1250.00 delivered. 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill. 





The motion was carried with the un- 
derstanding that the committee to be 
appointed by the President is to co- 
operate with the Committee to Cooper- 
ate with the American Law Institute, 
since a committee of the Institute is 
working on the same problem. 


Election of Officers 


Election of officers resulted as fol- 
lows: Harlan B. Rogers, Portage, 
President; William Doll, Milwaukee, 
Vice President; Gilson G. Glasier, 
Madison, Secretary and Treasurer. 
Members of the Board of Governors 
by judicial circuits: Ist, Sturges P. 


Taggart, Lake Geneva; 2nd, John F. 
Baker, Milwaukee; Jackson M. Bruce, 
Milwaukee; Bauer F. Bullinger, Mil- 
waukee; William Doll, Milwaukee; 
Michael J. Dunn, Milwaukee; Francis 
J. Hart, Milwaukee; Gerald P. Hayes, 
Milwaukee; Herbert C. Hirschboeck, 
Milwaukee; Paul R. Newcomb, Milwau- 
kee; 3rd, Helmuth F. Arps, Chilton; 
4th, Charles Brady, Manitowoc; 5th, 
David Jones, Mineral Point; 6th, Lau- 
rence J. Brody, La Crosse; 7th Robert 
Goggins, Wisconsin Rapids; 8th, Lynn 
H. Ashley, Hudson; 9th, J. W. Frenz, 
3araboo; Chauncey E. Blake, Madi- 
son; 10th, Walter Melchior, Appleton; 
llth, Charles A. Cadigan, Superior; 
12th, Philip N. Snodgrass, Monroe; 
13th, Marcus A. Jacobson, Waukesha; 
14th, T. P. Silverwood, Green Bay; 
15th, Herman Leicht, Medford; 16th, 
R. E, Puchner, Wausau; 17th, L. L. 
Chambers, Mauston; 18th, Fulton Col- 
lipp, Friendship; 19th, O. J. Falge, 
Ladysmith; 20th, Adolph P. Lehner, 
Oconto Falls. 

The present members of the commit- 
tee representing the State Bar Associa- 
tion on the Advisory Committee on 
Rules of Pleading, Practice and Pro- 


Sunend Used 
LAW BOOKS 


Bought and Soild 
List on Request. 
ILLINOIS BOOK EXCHANGE 
(Established 1904) 
137 West Madison Street Chicago, lilncis 











cedure were re-elected as follows: Ar- 
thur W. Kopp, Platteville; William 
Fisher, Stevens Point; Frank T. Boesel, 


Milwaukee. The functions of this Com- 


mittee are similar to those of the “ju- 
dicial councils” of other states. 
GILSON G GLASIER, 


Secretary-Treasurer. 


Civil Liberties Unit in the 
Department of Justice 
the na- 


ENEWED emphasis by 
R tional administration on the pres- 
ervation of the constitutional rights of 
citizens is indicated in the report to the 
President made by the Attorney Gen- 
era at the end of his first six months 
of service. The report stated: 

“Two new units have been organized 
within the Department. One is a Com- 
mercial Frauds Unit. Through this 
Unit the Department hopes to arouse 
greater interest in the prevention of 
business frauds achieve better 
coordination and efficiency in the en- 
forcement of the laws governing mail 
frauds, the sale of securities, and simi- 
lar statutes. 

“The second new unit is a Civil Lib- 
erties Unit. Through this unit for the 
first time in our history the full weight 
of the Department will be thrown 
behind the effort to preserve in this 
country the blessings of liberty, the 
spirit of tolerance, and the fundamental 
principles of democracy. To this end 
the Civil Liberties Unit has’ been 
charged with the enforcement of the 
federal civil liberties statutes, the con- 
duct of an inquiry into the need for 
additional legislation on the subject, 
and, in general, the invigoration of the 
federal government’s endeavors to pro- 
tect fundamental rights in this period 
of social transition. 

“It is my personal opinion that the 
creation of this unit at your order, with 
all the emphasis it places upon the pro- 
tection of the civil liberties of the in- 
dividual citizen and of minority groups, 
is one of the most significant happen- 
ings in American legal history.” 


and to 

















